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 Battlefields: Alternative energy transmission 
    Carbon sinks and sequestration 
    SLR adaptation and retreat 
    Subterranean takings to prevent  

              extraction harms 
   
  Barriers: Public Use and post-Kelo reforms 
    Lack of political will 
    Agenda 21 

 



 Battlefields: SLR adaptation and retreat 
    Regulation of hydrofracking and  

    other fossil fuel extraction  
    methods 

    GHG reduction in building,   
    transportation, industry, and  
    energy supply 

   
  Barriers: Preemption 
    Ultra vires/enabling acts 
    Delegation doctrine 
    Regulatory takings 

 



 Battlefields: Barrier island and other coastal 
    building and rebuilding 

    Floodplain mapping 
    Critical habitat 
    Water supply for irrigation and 

    human consumption 
     
  Barriers: Political failure—NFIP and  

    Congress 
    Government's failure to repair 

    infrastructure and to allow 
    rebuilding as a regulatory 
    taking 
 



 Public Use (Kelo) 
 Exactions Takings (Koontz) 
 Judicial Takings (Stop the Beach Renourishment) 
 Standing (Mass. v. EPA) 



• First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304 (1987): “The 
interim flood protection area described by the ordinance included the flat areas on either side 
of Mill Creek on which Lutherglen had stood.” 

•  Nollan v. Cal. Coastal Comm’n, 483 U.S. 825 (1987): “James and Marilyn Nollan appeal from a 
decision of the California Court of Appeal ruling that the California Coastal Commission 
could condition its grant of permission to rebuild their house on their transfer to the public of 
an easement across their beachfront property.” 

• Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992): “In October 1986, the Council appointed a 
‘Blue Ribbon Committee on Beachfront Management’ to investigate beach erosion and 
propose possible solutions. In March 1987, the Committee found that South Carolina's beaches 
were ‘critically eroding,’ and proposed land-use restrictions.” 

• Dolan v. City of Tigard, 512 U.S. 374 (1994): “The Drainage Plan also established that the increase 
in impervious surfaces associated with continued urbanization would exacerbate these 
flooding problems.” 

• Palazzolo v. Rhode Island, 533 U.S. 606 (2001) “Regulations promulgated by the Council 
designated salt marshes like those on SGI's property as protected ‘coastal wetlands,’on which 
development is limited to a great extent.” 

• Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot., 560 U.S. 702 “In 2003, the city of 
Destin and Walton County applied for the necessary permits to restore 6.9 miles of beach 
within their jurisdictions that had been eroded by several hurricanes.“ 

• Ark. Game & Fish Comm'n v. United States, 133 S. Ct. 511 (2012): “The question presented is 
whether a taking may occur, within the meaning of the Takings Clause, when government-
induced flood invasions, although repetitive, are temporary.” 

• Koontz v. St. Johns River Water Mgmt. Dist., 133 S. Ct. 2586  (2013) : “Consistent with the 
Henderson Act, the St. Johns River Water Management District . . . requires that permit 
applicants wishing to build on wetlands offset the resulting environmental damage by 
creating, enhancing, or preserving wetlands elsewhere.” 
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