PREAMBLE AND; SCOPE-ANB-TERMINOLOGY-

PREAMBLE:
A LAWYER'S RESPONSIBILITIES

| [1] A lawyer, as a member of the legal professisra representative of clients, an officer of the
legal system and a public citizen having specispoasibility for the quality of justice.

[2] As a representative of clients, a lawyer perforgasous functions. As advisor, a lawyer
provides a client with an informed understandinghef client's legal rights and obligations and
explains their practical implications. As advocatdéawyer zealously asserts the client's position
under the rules of the adversary system. As ndgetia lawyer seeks a result advantageous to
the cllent but con3|stent W|th requwements of hrbrutealmg with others&&mtepmedmlary

tHwyer acts as evaluator by examlmng a
client's legal affalrs and reporting about thenth client or to others.

[3] In addition to these representational functiam&awyer may serve as a third-party neutral, a
nonrepresentational role helping the parties tolvesa dispute or other matter, or as
intermediary between clients, seeking to recortbigdr divergent interests as an advisor and, to a
limited extent, as a spokesperson for each clismmne of these Rules apply directly to lawyers
who are or have served as third-party neutralatermediaries. See, e.g., Rules 1.12, 2.2, and
2.4. In addition, there are Rules that apply toylerss who are not active in the practice of law or
to practicing lawyers even when they are acting nonprofessional capacity. For example, a
lawyer who commits fraud in the conduct of a buséis subject to discipline for engaging in
conduct involving dishonesty, fraud, deceit or mBesentation. See Rule 8.4.

[4] In all professional functions a lawyer should benpetent, prompt and diligent. A lawyer
should maintain communication with a client conasgrthe representation. A lawyer should
keep in confidence information relating to repreéagon of a client except so far as disclosure is
required or permitted by the Rules of Professi@wmiduct or other law.

[5] A lawyer's conduct should conform to the requiretsef the law, both in professional
service to clients and in the lawyer's businesspamdonal affairs. A lawyer should use the law's
procedures only for legitimate purposes and nbit@ass or intimidate others. A lawyer should
demonstrate respect for the legal system and ésetiwho serve it, including judges, other
lawyers and public officials. While it is a lawygduty, when necessary, to challenge the
rectitude of official action, it is also a lawyedsty to uphold legal process.

[6] As a public citizen, a lawyer should seek improvet# the lawaccess to the legal system,
the administration of justice and the quality ofvéee rendered by the legal profession. As a
member of a learned profession, a lawyer shoultivetd® knowledge of the law beyond its use
for clients, employ that knowledge in reform of thesr and work to strengthen legal education.
In addition, a lawyer should further the publicglarstanding of and confidence in the rule of
law and the justice system because legal institgtio a democracy depend on popular
participation and support to maintain their auttyo’ lawyer should be mindful of deficiencies




in the administration of justice and of the facttthe poor, and sometimes persons who are not
poor, cannot afford adequate legal assistanoerefore, all lawyers—-arsthouldtherefere

devote professional timend resourceandusecivic influenceto ensure equal access to our
system of justice for all those who because of enta or social barriers cannot afford or secure
adequate legal counselin-theirbehAlflawyer should aid the legal profession in pimgithese
objectives and should help the bar regulate itaelie public interest.

[7] Many of a lawyer's professional responsibilities prescribed in the Rules of Professional
Conduct, as well as substantive and proceduralHaamever, a lawyer is also guided by
personal conscience and the approbation of prafiegispeers. A lawyer should strive to attain
the highest level of skill, to improve the law ahe legal profession and to exemplify the legal
profession's ideals of public service.

[8] A lawyer's responsibilities as a representativeliehts, an officer of the legal system and a
public citizen are usually harmonious. Thus, whempposing party is well represented, a
lawyer can be a zealous advocate on behalf okatddind at the same time assume that justice is
being done. So also, a lawyer can be sure thagqiag client confidences ordinarily serves the
public interest because people are more likelyetkdegal advice, and thereby heed their legal
obligations, when they know their communication$ e private.

[9] In the nature of law practice, however, conflictiregponsibilities are encountered. Virtually
all difficult ethical problems arise from conflibetween a lawyer's responsibilities to clients. to
the legal system and to the lawyer's own interestiinaining an upright person while earning a
satisfactory living. The Rules of Professional Qactahften prescribe terms for resolving such
conflicts. Within the framework of these Ruléswever many difficult issues of professional
discretion can arise. Such issues must be restiwedgh the exercise of sensitive professional
and moral judgment guided by the basic principledeulying the RulesChese principles

include the lawyer's obligation zealously to proi@ed pursue a client's legitimate interests,
within the bounds of the law, while maintainingrafessional, courteous and civil attitude
toward all persons involved in the legal system.

[10] The legal profession is largely self-governing.hdligh other professions also have been
granted powers of self-government, the legal psifesis unique in this respect because of the
close relationship between the profession and ithegsses of government and law enforcement.
This connection is manifested in the fact thatstie authority over the legal profession is
vested largely in the courts.

[11] To the extent that lawyers meet the obligationtheir professional calling, the occasion for
government regulation is obviated. Self-regulatéso helps maintain the legal profession's
independence from government domination. An inddpetlegal profession is an important
force in preserving government under law, for almfdegal authority is more readily challenged
by a profession whose members are not dependeguv@arnment for the right to practice.

12] The legal profession's relative autonomy carrigh wispecial responsibilities of self-
government. The profession has a responsibiligssure that its regulations are conceived in the
public interest and not in furtherance of parocbiaself-interested concerns of the bar. Every



lawyer is responsible for observance of the Rufédrofessional Conduct. A lawyer should also
aid in securing their observance by other lawyeglect of these responsibilities compromises
the independence of the profession and the puitlicest which it serves.

13] Lawyers play a vital role in the preservation ofisty. The fulfillment of this role requires
an understanding by lawyers of their relationsbipur legal system. The Rules of Professional
Conduct, when properly applied, serve to defing tilationship.

SCOPE

[14] The Rules of Professional Conduct are rules ofaeabhey should be interpreted with
reference to the purposes of legal representatidroithe law itself. Some of the Rules are
imperatives, cast in the terms "shall" or "shall. hdhese define proper conduct for purposes of
professional discipline. Others, generally caghaterm "may," are permissive and define areas
under the Rules in which the lawyer asfessionatiscretionto exercise professional

judgment No disciplinary action should be taken when #heyler chooses not to act or acts
within the bounds of such discretion. Other Rulefiret the nature of relationships between the
lawyer and others. The Rules are thus partly otdiyeand disciplinary and partly constitutive
and descriptive in that they define a lawyer's ggsional role. Many of the Comments use the
term "should." Comments do not add obligationdh®Rules but provide guidance for practicing
in compliance with the Rules.

[15] The Rules presuppose a larger legal context shap@ngwyer's role. That context includes
court rules and statutes relating to matters ehisure, laws defining specific obligations of
lawyers and substantive and procedural law in gdneine Comments are sometimes used to
alert lawyers to their responsibilities under satter law.

[16] Compliance with the Rules, as with all law in arogociety, depends primarily upon
understanding and voluntary compliance, secondapbn reinforcement by peer and public
opinion and finally, when necessary, upon enforggrtterough disciplinary proceedings. The
Rules do not, however, exhaust the moral and dtbaresiderations that should inform a lawyer,
for no worthwhile human activity can be completééfined by legal rules. The Rules simply
provide a framework for the ethical practice of law

[17] Furthermore, for purposes of determining the lavgyauathority and responsibility,

principles of substantive law external to theseeRuletermine whether a client-lawyer
relationship exists. Most of the duties flowingrfrahe client-lawyer relationship attach only
after the client has requested the lawyer to reledgd services and the lawyer has agreed to do
so. But there are some duties, such as that ofdemtfality under Rule 1.6, that may attach
when the lawyer agrees to consider whether a elé&amger relationship shall be establish&ege
Rule 1.18 Whether a client-lawyer relationship exists for apgcific purpose can depend on the
circumstances and may be a question of fact.

18] Under various legal provisions, includiegnstitutionalNavajo fundamental lagtatutory
and common law, the responsibilities of governntanwiers may include authority concerning




legal matters that ordinarily reposes in the cliargrivate client-lawyer relationships. For
example, a lawyer for a government agency may hatfority on behalf of the government to
decide upon settlement or whether to appeal fromdwerse judgment. Such authority in various
respects is generally vested in the attorney géaarchthe state's attorney in state government,
and their federal counterparts, and the same mayeef other government law officers. Also,
lawyers under the supervision of these officers tmagputhorized to represent several
government agencies in intragovernmental legalrowetsies in circumstances where a private
lawyer could not represent multiple private cliefftsey also may have authority to represent the
"public interest” in circumstances where a privateyer would not be authorized to do so.
These Rules do not abrogate any such authority.

[19] Failure to comply with an obligation or prohibitiomposed by a Rule is a basis for
invoking the disciplinary process. The Rules preggge that disciplinary assessment of a
lawyer's conduct will be made on the basis of #wsfand circumstances as they existed at the
time of the conduct in question and in recognitiéthe fact that a lawyer often has to act upon
uncertain or incomplete evidence of the situatMaoreover, the Rules presuppose that whether
or not discipline should be imposed for a violatiand the severity of a sanction, depend on all
the circumstances, such as the willfulness andwseness of the violation, extenuating factors
and whether there have been previous violations.

[20] Violation of a Rule should not give rise to a caagbaction nor should it create any
presumption that a legal duty has been breadhexidition, violation of a Rule does not
necessarily warrant any other nondisciplinary regnedch as disqualification of a lawyer in
pending litigationThe Rules are designed to provide guidance to lesaged to provide a
structure for regulating conduct through disciptinagencies. They are not designed to be a
basis for civil liability. Furthermore, the purposkthe Rules can be subverted when they are
invoked by opposing parties as procedural weapbims fact that a Rule is a just basis for a
lawyer's self-assessment, or for sanctioning a dawwpder the administration of a disciplinary
authority, does not imply that an antagonist irolateral proceeding or transaction has standing
to seek enforcement of the Rule. Accordingly, noghin the Rules should be deemed to
augmenbr diminishany substantive legal duty of lawyel®wever, since the Rules do establish
standards of conduct by lawyers, a lawyer's V|ohat)f a Rule may be ewdence of breach of the
applicable standard of condd T a-duty

[21] Moreover, these Rules are not intended to goverifect judicial application of either the
attorney-client or work product privilege. Thosévipeges were developed to promote
compliance with law and fairness in litigation.riliance on the attorney-client privilege, clients
are entitled to expect that communications withi& $cope of the privilege will be protected
against compelled disclosure. The attorney-clieivilpge is that of the client and not of the
lawyer. The fact that in exceptional situations lheyer under the Rules has a limited discretion
to disclose a client confidence does not vitiategioposition that, as a general matter, the client
has a reasonable expectation that informationinglad the client will not be voluntarily

disclosed and that disclosure of such informatiay ilve judicially compelled only in

accordance with recognized exceptions to the atoeatient and work product privileges.




22] The Comment accompanying each Rule explains amtrifites the meaning and purpose of
the Rule. The Preamble and this note on Scopeg@e@eéneral orientation. The Comments are
mtended as gwdes to mterpretatlon but thecbémach Rule is authorltatlv@:esea%eh—ne%es

RULE 1.0 TERMINOLOGY

(a) "Belief" or "believes" denotes that the person Imed actually supposed the fact in question
to be true. A person's belief may be inferred floraoumstances.

informed consent that is given in writing by thegmn or a writing that a lawyer promptly
transmits to the person confirming an oral infornedsent. See paragraph (e) for the definition
of "informed consent.” If it is not feasible to abt or transmit the writing at the time the person
gives informed consent, then the lawyer must obdaitnansmit it within a reasonable time
thereafter.

(c) "Consult" or "consultation" denotes communicatiéinéormation reasonably sufficient to
permit the client to appreciate the significancéhef matter in question.

(d) "Firm" or "law firm" denotes a lawyer or lawyersaaw partnership, professional
corporation, sole proprietorship or other assamieéiuthorized to practice lawprivate-firm,
lawyers employed ia qual services orqanlzatlonthle Iegal department of a corporatlon or
other organizatiomnd-awy y oz
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(e)"Fraud" or "fraudulent” denotes condtictt is fraudulent under the substantive or proradu
Iaw of the appllcable |ur|sd|ct|on and hashavmgurpose to decememe%merely#}eghgent

(f) "Informed consent" denotes the agreement bgraagn to a proposed course of conduct after
the lawyer has communicated adequate informatidneaplanation about the material risks of
and reasonably available alternatives to the prgbasurse of conduct.

(g) "Knowingly," "known," or "knows" denotes actual kni@dge of the fact in question. A
person's knowledge may be inferred from circumstanc

(h) "Partner" denotes a member of a partnershigla shareholder in a law firm organized as a
professional corporatigrr a member of an association authorized to ipeatdw




| (i) "Reasonable" or "reasonably" when used in relatioronduct by a lawyer denotes the
conduct of a reasonably prudent and competent lawye

() "Reasonable belief" or "reasonably believes" wheedun reference to a lawyer denotes that
the lawyer believes the matter in question andtti@tircumstances are such that the belief is
reasonable.

(k) "Reasonably should know" when used in refereneeléavyer denotes that a lawyer of
reasonable prudence and competence would ascéwamatter in question.

() "Screened" denotes the isolation of a lawyenfiparticipation in a matter through the timely
imposition of procedures within a firm that aresemably adequate under the circumstances to
protect information that the isolated lawyer isigated to protect under these Rules or other law.

(m) "Substantial* when used in reference to degretané denotes a material matter of clear
and weighty importance.

(n) "Tribunal" denotes a court, an arbitrator ibiading arbitration proceeding or a legislative
body, administrative agency or other body actingriradjudicative capacity. A legislative body,
administrative agency, or other body acts in andidative capacity when a neutral official,
after the presentation of evidence or legal argurbgm party or parties, will render a binding
legal judgment directly affecting a party's inteéses a particular matter.

(o) "Writing" or "written" denotes a tangible oreelronic record of a communication or
representation, including handwriting, typewritipginting, photostating, photography, audio or
videorecording, and electronic communications. iyried" writing includes an electronic sound,
symbol or process attached to or logically assediatith a writing and executed or adopted by a
person with the intent to sign the writing.

CLIENT-LAWYER RELATIONSHIP

RULE 1.1 COMPETENCE

A lawyer shall provide competent representatioa tlient. Competent representation
requires the legal knowledge, skill, thoroughness$ preparation reasonably necessary fo
the representation.

Comment
Legal Knowledge and Skill

In determining whether a lawyer employs the redgiikhowledge and skill in a particular
matter, relevant factors include the relative canity and specialized nature of the matter, the



lawyer's general experience, the lawyer's traiaimgj experience in the field in question, the
preparation and study the lawyer is able to gieentatter and whether it is feasible to refer the
matter to, or associate or consult with, a lawyerstablished competence in the field in
guestion. In many instances, the required profiyéaa that of a general practitioner. Expertise
in a particular field of law may be required in somrcumstances.

A lawyer need not necessarily have special trainingrior experience to handle legal problems
of a type with which the lawyer is unfamiliar. Awly admitted lawyer can be as competent as a
practitioner with long experience. Some importagal skills, such as the analysis of precedent,
the evaluation of evidence and legal drafting,racgiired in all legal problems. Perhaps the most
fundamental legal skill consists of determining wkiad of legal problems a situation may
involve, a skill that necessarily transcends anyi@aar specialized knowledge. A lawyer can
provide adequate representation in a wholly noedd through necessary study. Competent
representation can also be provided through theces#on of a lawyer of established
competence in the field in question.

In an emergency a lawyer may give advice or aggist&n a matter in which the lawyer does not
have the skill ordinarily required where refermabr consultation or association with another
lawyer would be impractical. Even in an emergehoyyever, assistance should be limited to
that reasonably necessary in the circumstancesl-éamsidered action under emergency
conditions can jeopardize the client's interest.

A lawyer may accept representation where the réguevel of competence can be achieved by
reasonable preparation. This applies as well emgeér who is appointed as counsel for an
unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

Competent handling of a particular matter incluidegiiry into and analysis of the factual and
legal elements of the problem, and use of methndgeocedures meeting the standards of
competent practitioners. It also includes adegpegparation. The required attention and
preparation are determined in part by what isaktestmajor litigation and complex transactions
ordinarily require more elaborate treatment thattens of lesser consequence.

Maintaining Competence

To maintain the requisite knowledge and skill,\&yar should engage in continuing study and
education. If a system of peer review has beerbksti@d, the lawyer should consider making
use of it in appropriate circumstances.

Model Code Comparison

DR 6-101 (A)( 1) provided that a lawyer shall nahtdle a matter "which he knows or should
know that he is not competent to handle, withosbeamting himself with a lawyer who is
competent to handle it." DR 6-10I(A)(2) required&paration adequate in the circumstances.”
Rule 1.1 more fully particularizes the elementsahpetence. Whereas DR 6-101 (A)(3)
prohibited the "[N]eglect of a legal matter,” Rdld does not contain such a prohibition. Instead,



Rule 1.1 affirmatively requires the lawyer to benpetent.

RULE 1.2 SCOPE OF REPRESENTATION

(a) Subject to paragraphs (c), (d) and (e),lawyer shall abide by a client's decisions
concerning the objectives of representatmrject-to-paragraphs{e),{e)-and-ad shall
consult with the client as to the means by whiaytare to be pursued.lawyer may take
such action on behalf of the client as is implieallyhorized to carry out the representatidr
lawyer shall abide by a client's decision whetloegidcept an offer of settlement of a mattej.
In a criminal case, the lawyer shall abide by tent's decision, after consultation with the
lawyer, as to a plea to be entered, whether toevainy trial and whether the client will
testify.

—

(b) A lawyer's representation of a client, inchglrepresentation by appointment, does n
constitute an endorsement of the client's politieebnomic, social or moral views or
activities.

(c) A lawyer may limit the objectives of the repeatation if theimitation is reasonable
under the circumstances and thientgives informedonsent-afterconsultatian

(d) A lawyer shall not counsel a client to engageassist a client, in conduct that the law Jer
knows is criminal or fraudulent, but a lawyer masrcdss the legal consequences of any
proposed course of conduct with a client and mayselor assist a client to make a good
faith effort to determine the validity, scope, miegnor application of the law.

(e) When a lawyer knows that a client expectsséesce not permitted by the rules of
professional conduct or other law, the lawyer sbatisult with the client regarding the
relevant limitations on the lawyer's conduct.

Comment
Scope of Representation

Both lawyer and client have authority and respadlisibin the objectives and means of
representation. The client has ultimate authodtgiétermine the purposes to be served by legal
representation, within the limits imposed by lavd &ime lawyer's professional obligations.
Within those limits, a client also has a right tmsult with the lawyer about the means to be
used in pursuing those objectives. At the same, tai@wyer is not required to pursue objectives
or employ means simply because a client may wiahttie lawyer do so. A clear distinction
between objectives and means sometimes cannoala gdand in many cases the client-lawyer
relationship partakes of a joint undertaking. Iesfions of means, the lawyer should assume
responsibility for technical and legal tacticaliss, but should defer to the client regarding such
guestions as the expense to be incurred and cofarethird persons who might be adversely
affected. Law defining the lawyer's scope of autiion litigation varies among jurisdictions.



In a case in which the client appears to be suifemental disability, the lawyer's duty to abide
by the client's decisions is to be guided by refeecto Rule 1.14.

Independence from Client's Views or Activities

Legal representation should not be denied to pespteare unable to afford legal services, or
whose cause is controversial or the subject of lpoglisapproval. By the same token,
representing a client does not constitute approf/ttie client's views or activities.

Services Limited in Objectives or Means

The objectives or scope of services provided tamgyér may be limited by agreement with the
client or by the terms under which the lawyer'vises are made available to the client. For
example, a retainer may be for a specifically d=fipurpose. Representation provided through a
legal aid agency may be subject to limitationstantypes of cases the agency handles. When a
lawyer has been retained by an insurer to represemtsured, the representation may be limited
to matters related to the insurance coverage. dimestupon which representation is undertaken
may exclude specific objectives or means. SucHditioins may exclude objectives or means that
the lawyer regards as repugnant or imprudent.

An agreement concerning the scope of representatist accord with the Rules of Professional
Conduct and other law. Thus, the client may noadleed to agree to representation so limited in
scope as to violate Rule 1.1, or to surrenderigte to terminate the lawyer's services or the
right to settle litigation that the lawyer mightskito continue.

Criminal. Fraudulent and Prohibited Transactions

A lawyer is required to give an honest opinion &dliba actual consequences that appear likely
to result from a client's conduct. The fact thatient uses advice in a course of action that is
criminal or fraudulent does not, of itself, makkayer a party to the course of action. However,
a lawyer may not knowingly assist a client in crialior fraudulent conduct. There is a critical
distinction between presenting an analysis of lagakcts of questionable conduct and
recommending the means by which a crime or frawghtide committed with impunity.

When the client's course of action has already el is continuing, the lawyer's
responsibility is especially delicate. The lawyenot permitted to reveal the client's
wrongdoing, except where permitted by Rule 1.6. By, the lawyer is required to avoid
furthering the purpose, for example, by suggedtiog it might be concealed. A lawyer may not
continue assisting a client in conduct that theylworiginally supposes is legally proper but
then discovers is criminal or fraudulent. Withdr&ivam the representation, therefore, may be
required.

Where the client is a fiduciary, the lawyer maycharged with special obligations in dealings
with a beneficiary.

Paragraph (d) applies whether or not the defrapdety is a party to the transaction. Hence, a
lawyer should not participate in a sham transacfianexample, a transaction to effectuate
criminal or fraudulent escape of tax liability. Rgraph (d) does not preclude undertaking a



criminal defense incident to a general retainetdgal services to a lawful enterprise. The last
clause of paragraph (d) recognizes that determitiegalidity or interpretation of a statute or
regulation may require a course of action involwiligpbedience of the statute or regulation or of
the interpretation placed upon it by governmentdherities.

Model Code Comparison

Paragraph (a) has no counterpart in the DiscipliRales of the Model Code. EC 7-7 stated: "In
certain areas of legal representation not affedtiegmerits of the cause or substantially
prejudicing the rights of a client, a lawyer isidatl to make decisions on his own. But
otherwise the authority to make decisions is exedlg that of the client . . ." EC 7-8 stated that"
[1]n the final analysis, however, the . . . deamsiehether to forego legally available objectives or
methods because of nonlegal factors is ultimatalyte client . . . In the event that the client in
a nonadjudicatory matter insists upon a cours@pflact that is contrary to the judgment and
advice of the lawyer but not prohibited by Disaigliy Rules, the lawyer may withdraw from the
employment.” DR 7-101 (A)( 1) provided that a lawyghall not intentionally . . . fail to seek
the lawful objectives of his client through readayaavailable means permitted by law . . . A
lawyer does not violate this Disciplinary Rule, fexer, by . . . avoiding offensive tactics . . ."

Paragraph (b) has no counterpart in the Model Code.

With regard to Paragraph (c). DR 7-101(B)(l) pr@ddhat a lawyer may. "where permissible,
exercise his professional judgment to waive ortfadssert a right or position of his client:"

With regard to Paragraph (d). DR 7-102(A) (7) pdd that a lawyer shall not "counselor assist
his client in conduct that the lawyer knows to lbegal or fraudulent.” DR 7-102(A)(6) provided
that a lawyer shall not "participate in the creatiw preservation of evidence when he knows or
it is obvious that the evidence is false.”" DR 7-pd6vided that a lawyer shall not "advise his
client to disregard a standing rule of a tribunah ouling of a tribunal ... but he may take
appropriate steps in good faith to test the validftsuch rule or ruling.’- EC 7-5 stated that a
lawyer "should never encourage or aid his cliertammit criminal acts or counsel his client on
how to violate the law and avoid punishment tharéfo

With regard to Paragraph (e), DR 2-110(C)(1)(cyjuted that a lawyer may withdraw from
representation if a client "insists" that the lawgagage in "conduct that is illegal or that is
prohibited under the Disciplinary Rules.” DR 9-1@) provided that "a lawyer shall not state or
imply that he is able to influence improperly nydribunal. legislative body or public official.”

RULE 1.3 DILIGENCE

A lawyer shall act with reasonable diligence amahgptness in representing a client.

Comment



A lawyer should pursue a matter on behalf of antlaespite opposition, obstruction or personal
inconvenience to the lawyer, and may take whatkweiul and ethical measures are required to
vindicate a client's cause or endeavor. A lawyeukhact with commitment and dedication to
the interests of the client and with zeal in adegyoapon the client's behalf. However, a lawyer is
not bound to press for every advantage that mighthlized for a client. A lawyer has
professional discretion in determining the meansvhich a matter should be pursued. See Rule
1.2. A lawyer's work load should be controlled lsatteach matter can be handled adequately.

Perhaps no professional shortcoming is more widedgnted than procrastination. A client's
interests often can be adversely affected by tesggge of time or the change of conditions; in
extreme instances, as when a lawyer overlookstatstef limitations, the client's legal position
may be destroyed. Even when the client's integestsiot affected in substance, however,
unreasonable delay can cause a client needlesstyaxrid undermine confidence in the lawyer's
trustworthiness.

Unless the relationship is terminated as provigeule 1.16. a lawyer should carry through to
conclusion all matters undertaken for a cliena lawyer's employment is limited to a specific
matter, the relationship terminates when the matisrbeen resolved. If a lawyer has served a
client Over a substantial period in a variety ofttexs, the client sometimes may assume that the
lawyer will continue to serve on a continuing bagidess the lawyer gives notice of withdrawal.
Doubt about whether a client-lawyer relationshilb ekists should be clarified by the lawyer,
preferably in writing, so that the client will notistakenly suppose the lawyer is looking after
the client's affairs when the lawyer has ceasatbteo. For example, if a lawyer has handled a
judicial administrative proceeding that produceesult adverse to the client but has not been
specifically instructed concerning pursuit of apagl, the lawyer should advise the client of the
possibility of appeal before relinquishing respobiigy for the matter.

Model Code Comparison

DR 6-101(A)(3) required that a lawyer not . . .jgifct a legal matter entrusted to him." EC 6-4
stated that a lawyer should "give appropriate &tiaro his legal work." Canon 7 stated that "a
lawyer should represent a client zealously withia bounds of the law." DR 7-101(A)(1)
provided that | lawyer "shall not intentionally .. fail to seek the lawful objectives of his client
through reasonably available means permitted byalagvthe Disciplinary Rules . . ." DR 7-
101(A)(3) provided that a lawyer "shall not intemtally . . .[p]rejudice or damage his client
during the course of the relationship . . ."

RULE 1.4 COMMUNICATION
(a) A lawyer shall

(1) promptly inform the client of any decision or aimastance with respect to which the
client's informed consent, as defined in Rule 1,&frequired by these Rules;




(2) reasonably consult with the client about theans by which the client's objectives are jo
be accomplished;

(3) keeptheaclient reasonably informed about the status ob#en and

(4) promptly comply with reasonable requests for infation.

(b) A lawyer shall explain a matter to the exterasonably necessary to permit the client jo
make informed decisions regarding the represemtatio

Comment

The client should have sufficient information totapate intelligently in decisions concerning
the objectives of the representation and the megnghich they are to be pursued, to the extent
the client is willing and able to do so. For exaeg@ lawyer negotiating on behalf of a client
should provide the client with facts relevant te thatter, inform the client of communications
from another party and take other reasonable sheppermit the client to make | decision
regarding a serious offer from another party. Ajamwho receives from opposing counsel an
offer of settlement in a civil controversy or a fieoed plea bargain in a criminal case should
promptly inform the client of its substance unlpgsr discussions with the client have left it
clear that the proposal will be unacceptable. Sde R2(a). Even when a client delegates
authority to the lawyer, the client should be kagtised of the status of the matter.

Adequacy of communication depends in part on thd kif advice or assistance involved. For
example, in negotiations where there is time tdarm@m proposal, the lawyer should review all
important provisions with the client before prodegdo an agreement. In litigation a lawyer
should explain the general strategy and prospéatisazess and ordinarily should consult the
client on tactics that might injure or coerce oth@n the other hand, a lawyer ordinarily cannot
be expected to describe trial or negotiation siate detail. The guiding principle is that the
lawyer should fulfill reasonable client expectatidor information consistent with the duty to
act in the client's best interests, and the cBenterall requirements as to the character of
representation.

Ordinarily, the information to be provided is tlegpropriate for a client who is a comprehending
and responsible adult. However, fully informing tient according to this standard may be
impracticable, for example, where the client idédcor suffers from mental disability. See Rule
1.14. When the client is an organization or grouis, often impossible or inappropriate to

inform every one of its members about its legadia$t ordinarily, the lawyer should address
communications to the appropriate officials of thhganization. See Rule 1.13. Where many
routine matters are involved, a system of limitedacasional reporting may be arranged with
the client. Practical exigency may also requiravayker to act for a client without prior
consultation.

Withholding Information

In some circumstances, a lawyer may be justifiedeilaying transmission of information when



the client would be likely to react imprudentlyao immediate communication. Thus, a lawyer
might withhold a psychiatric diagnosis of a cliarten the examining psychiatrist indicates that
disclosure would harm the client. A lawyer may withhold information to serve the lawyer's
own interest or convenience. Rules or court ordex@rning litigation may provide that
information supplied to a lawyer may not be disetb$o the client. Rule 3.4(c) directs
compliance with such rules or orders.

Model Code Comparison

Rule 1.4 has no direct counterpart in the DiscgpyrRules of the Model Code. DR 6-101(A)(3)
provided that a lawyer shall not "[n]eglect a legmdtter entrusted to him." DR 9-102 (B)( 1)
provided that a lawyer shall . . . [pJromptly ngté client of the receipt of his funds, securities,
or other properties." EC 7-8 stated that a lawgbould exert his best efforts to insure that
decisions of his client are made only after thertlhas been informed of relevant
considerations." EC 9-2 stated that "a lawyer shéuilly and promptly inform his client of
material developments in the matters being hanfdiethe client.”

RULE 1.5 FEES

(a) A lawyershall not make an agreement for, charge, or dalleeinreasonable fee or an
unreasonable amount for expenses-'sfee-shalblsenableThe factors to be considered ir
determining the reasonableness of a fee includéotiwsving:

(1) the time and labor required, the novelty aifficdlty of the questions involved, and the
skill requisite to perform the legal service prdper

(2) the likelihood, if apparent to the client, thiae acceptance of the particular employme pt
will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality ®milar legal services;
(4) the amount involved and the results obtained;

(5) the time limitations imposed by the clientoyrthe circumstances;
(6) the nature and length of the professionatimiahip with the client;

(7) the experience, reputation, and ability of ltneyer or lawyers performing the services
and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation -andWhen-the-lahg®enot regularly represented the




client, the basis or rate of the faed expenses for which the client will be respoeshall
be communicated to the client, preferably in wgtibefore or within a reasonable time aft
commencing the representatiaxcept when the lawyer will charge a regularlyresented
client on the same basis or rate. Any changesaibésis or rate of the fee or expenses shj
also be communicated to the client

(c) A fee may be contingent on the outcome ofntiagter for which the service is renderec
except in a matter in which a contingent fee isribed by paragraph (d) or other law. A
contingent fee agreement shall be in writing arall sttate the method by which the fee is
be determined, including the percentage or pergestthat shall accrue to the lawyer in tr
event of settlement, trial or appeal, litigatiordather expenses to be deducted from the
recovery, and whether such expenses are to be tdeldoefore or after the contingent fee i
calculatedThe agreement must clearly notify the client of argenses for which the clien
will be liable whether or not the client is the yaéing party.Upon conclusion of a
contingent fee matter, the lawyer shall providediient with a written statement stating th
outcome of the matter and, if there is a recovanpwing the remittance to the client and t
method of its determination.

Nane)

(d) - A lawyer shall not enter into an arrangementdbgrge, or collect:

(1) any fee in a domestic relations matter, thengnt or amount of which is contingent
upon the securing of a divorce or upon the amotiatimony or support, or property
settlement in lieu thereof; or

(2) _a contingent fee for representing a defendantcirinainal case.

(e) A division of a fee between lawyers who areinghe same firm may be made only if:

(1) the division is in proportion to the servigesformed by each lawyer;dry-written
agreement-with-the-clienéach lawyer assumes joint responsibility for gygresentation;

(2) the clientagrees to the arranqement mcluqu the shamslawyer WI|| rece|ve and th
agreement is confirmed in writi v el

‘the-lawyers-invelvedand

(3) the total fee is reasonable.

Comment
Basis or Rate of Fee

When the lawyer has regularly represented a clibay; ordinarily will have evolved an
understanding concerning the basis or rate ofébelfi a new client-lawyer relationship,
however, an understanding as to the fee shoulddyepily established. It is not necessary to



recite all the factors that underlie the basisheffee, but only those that are directly involved i
its computation. It is sufficient, for example,diate that the basic rate is an hourly charge or a
fixed amount or an estimated amount, or to ideritig/factors that may be taken into account in
finally fixing the fee. When developments occuridgrthe representation that render an earlier
estimate substantially inaccurate, a revised egtistaould be provided to the client. A written
statement concerning the fee reduces the posgibilinisunderstanding. Furnishing the client
with a simple memorandum or a copy of the lawyarstomary fee schedule is sufficient if the
basis or rate of the fee is set forth.

Terms of Payment

A lawyer may require advance payment of a feejdabliged to return any unearned portion.
See Rule 1.16(d). A lawyer may accept propertyayngent for services, such as an ownership
interest in an enterprise, providing this doesimedlve acquisition of a proprietary interest in
the cause of action or subject matter of the littgacontrary to Rule 1.8(j). However, a fee paid
in property instead of money may be subject toigpscrutiny because it involves questions
concerning both the value of the services andatwyér's special knowledge of the value of the

property.

An agreement may not be made whose terms mightathe lawyer improperly to curtail
services for the client or perform them in a wawitcary to the client's interest. For example, a
lawyer should not enter into an agreement wherebyices are to be provided only up to a
stated amount when it is foreseeable that morensixie services probably will be required,
unless the situation is adequately explained telieat. Otherwise, the client might have to
bargain for further assistance in the midst of@peding or transaction. However, it is proper to
define the extent of services in light of the cliembility to pay. A lawyer should not exploit a
fee arrangement based primarily on hourly chargassing wasteful procedures. When there is
doubt whether a contingent fee is consistent witghdlient's best interest, the lawyer should offer
the client alternative bases for the fee and emplair implications. Applicable law may impose
limitations on contingent fees, such as a ceilingte percentage.

Division of Fee

A division of fee is a single billing to a clienbwering the fee of two or more lawyers who are
not in the same firm. A division of fee facilitatassociation of more than one lawyer in a matter
in which neither alone could serve the client ali.\a@d most often is used when the fee is
contingent and the division is between a refertaivgyer and a trial specialist. Paragraph (e)
permits the lawyers to divide a fee on either thsidof the proportion of services they render or
by agreement between the participating lawyer dssume responsibility for the representation
as a whole and the client is advised and doeshbjetb It does not require disclosure to the
client of the share that each lawyer is to recelemt responsibility for the representation estalil
the obligations stated in Rule 5.1 for purposethefmatter involved.

Disputes over Fees

If a procedure has been established for resolatidaee disputes. such as an arbitration or
mediation procedure established by the bar. thgdawhould conscientiously consider



submitting to it. Law may prescribe a proceduredetermining a lawyer's fee. for example. in
representation of an executor or administratofagsscor a person entitled to a reasonable fee as
part of the measure of damages. The lawyer entitledich a fee and a lawyer representing
another party concerned with the fee should comyitly the prescribed procedure.

Model Code Comparison

DR 2-106(A) provided that a lawyer "shall not eritéb an agreement for. charge. or collect an
illegal or clearly excessive fee!' DR 2.106(B) po®d that a fee is "clearly excessive when. after
a review of the facts, a lawyer of ordinary prudemould be left with a definite and firm
conviction that the fee is in excess of a reasenfdd.” The factors of a reasonable fee in Rule
1.5(a) are substantially identical to those listeBR 2-106(B). EC 2-17 states that a lawyer
"should not charge more than a reasonable fée . . .

There was no counterpart to paragraph (b) in tiseiplinary Rules of the Model Code. EC 2-19
stated that it is "usually beneficial to reducentiting the understanding of the parties regarding
the fee. particularly when it is contingent.”

There was also no counterpart to paragraph (¢jerDisciplinary Rules of the Model Code. EC
2-20 provided that "[c]ontingent fee arrangementsivil cases have long been commonly
accepted in the United States." but that "a lavggererally should decline to accept employment
on a contingent fee basis by one who is able togpaasonable fixed fee . . ."

With regard to paragraph (d). DR 2-106(C) prohibita contingent fee in a criminal case.”" EC
2-20 provided that "contingent fee arrangementoimestic relation cases are rarely justified.”

With regard to paragraph (e). DR 2-107(A) permitteédsion of fees only if: "(1) The client
consents to employment of the other lawyer aftetlalisclosure that a division of fees will be
made. (2) The division is in proportion to the segg performed and responsibility assumed by
each. (3) The total fee does not exceed clearoregble compensation . . ." Paragraph (e)
permits division without regard to the servicesdened by each lawyer if they assume joint
responsibility for the representation.

RULE 1.6 CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal information relatitmyrepresentation of a client unless the
client censents-after-consultationgives informed conseweptforthalisclosure that-areis
impliedly authorized in order to carry out the reg@ntatioror the disclosure is permitted-b |,

and-exceptas-statedparagraph (b).

(b) A lawyer may reveauchinformationrelating to the representation of a clitmthe
extent the lawyer reasonably believes necessary:




(1) -to prevent reasonably certain death or substamidily harm;

(2) to prevent the client from committingeaiminal-actcrime or frauthatthetawyer
believes-islikelyis reasonably certdoresult inmminent-death-esubstantiabedily
harminjury to the financial interests or properfyanother and in furtherance of which the
client has used or is using the lawyer's serviees

(3) to prevent, mitigate or rectify substantigliny to the financial interests or property of
another that is reasonably certain to result oréaslted from the client's commission of a
crime or fraud in furtherance of which the clieashused or is using the lawyer's services

(4) to secure legal advice about the lawyer's campé with these Rules;

(52) to establish a claim or defense on behalf ofdkag/er in a controversy between the
lawyer and the client, to establish a defensedignainal charge or civil claim against the
lawyer based upon conduct in which the client waslved, or to respond to allegations ir
any proceeding concerning the lawyer's representati the client

(6) to comply with other law or a court order; or

(7) to detect and resolve conflicts of interesging from the lawyer's change of employmint
or from changes in the composition or ownership 6fm, but only if the revealed
information would not compromise the attorney-diprvilege or otherwise prejudice the
client.

(c) A lawyer shall make reasonable efforts to pre\the inadvertent or unauthorized
disclosure of, or unauthorized access to, inforomatelating to the representation of a clie

—

Comment

The lawyer is part of a judicial system chargedwipholding the law. One of the lawyer's
functions is to advise clients so that they avaiy @olation of the law in the proper exercise of
their rights.

The observance of the ethical obligation of a lavigehold inviolate confidential information of
the client not only facilitates the full developner facts essential to proper representation of
the client but also encourages people to seek gy assistance.

Almost without exception, clients come to lawyearorder to determine what their rights are and
what is, in the maze of laws and regulations, dekiode legal and correct. The common law
recognizes that the client's confidences must beepred from disclosure. Based upon
experience, lawyers know that almost all clientkof the advice given, and the law is upheld.

A fundamental principle in the client-lawyer retatship is that the lawyer maintain
confidentiality of information relating to the reggentation. The client is thereby encouraged to



communicate fully and frankly with the lawyer evanto embarrassing or legally damaging
subject matter.

The principle of confidentiality is given effect iwo related bodies of law, the attorney-client
privilege (which includes the work product doctjife the law of evidence and the rule of
confidentiality established in professional ethitlse attorney-client privilege applies in judicial
and other proceedings in which a lawyer may beedadk a witness or otherwise required to
produce evidence concerning a client. The ruldiehtlawyer confidentiality applies in
situations other than those where evidence is gdugi the lawyer through compulsion of law.
The confidentiality rule applies not merely to neastcommunicated in confidence by the client
but also to all information relating to the repmsgion, whatever its source. A lawyer may not
disclose such information except as authorize@quired by the Rules of Professional Conduct
or other law. See also Scope.

The requirement of maintaining confidentiality ofarmation relating to representation applies
to government lawyers who may disagree with thepgoals that their representation is
designed to advance.

Authorized Disclosure

A lawyer is impliedly authorized to make disclossiedbout a client when appropriate in carrying
out the representation, except to the extent teatdlient's instructions or special circumstances
limit that authority. In litigation, for example,lawyer may disclose information by admitting a
fact that cannot properly be disputed, or in negimth by making a disclosure that facilitates a
satisfactory conclusion.

Lawyers in a firm may, in the course of the firptactice, disclose to each other information
relating to a client of the firm, unless the clidas instructed that particular information be
confined to specified lawyers.

Disclosure Adverse to Client

The confidentiality rule is subject to limited exti®ns. In becoming privy to information about

a client, a lawyer may foresee that the clientridgeserious harm to another person. However, to
the extent a lawyer is required or permitted teldse a client's purposes, the client will be
inhibited from revealing facts which would enaliie tawyer to counsel against a wrongful
course of action. The public is better protectddlifand open communication by the client is
encouraged than if it is inhibited.

Several situations must be distinguished.

First, the lawyer may not counselor assist a cliewbnduct that is criminal or fraudulent. See
Rule 1.2(d). Similarly, a lawyer has a duty undeate=3.3(a)(4) not to use false evidence. This
duty is essentially a special instance of the guggcribed in Rule 1.2(d) to avoid assisting a
client in criminal or fraudulent conduct.

Second, the lawyer may have been innocently inebingoast conduct by the client that was
criminal or fraudulent. In such a situation the yawhas not violated Rule 1.2(d), because to



"counselor assist" criminal or fraudulent condwjuires knowing that the conduct is of that
character.

Third, the lawyer may learn that a client intendsspective conduct that is criminal and likely to
result in imminent death or substantial bodily ha#ws stated in paragraph (b) (1), the lawyer
has professional discretion to reveal informatiorder to prevent such consequences. The
lawyer may make a disclosure in order to preventibime or serious bodily injury which the
lawyer reasonably believes is intended by a clieiig. very difficult for a lawyer to "know"

when such a heinous purpose will actually be cawigt, for the client may have a change of
mind.

The lawyer's exercise of discretion requires carsition of such factors as the nature of the
lawyer's relationship with the client and with taagho might be injured by the client, the
lawyer's own involvement in the transaction anddexthat may extenuate the conduct in
guestion. Where practical, the lawyer should segletsuade the client to take suitable action. In
any case, a disclosure adverse to the client'sesttehould be no greater than the lawyer
reasonably believes necessary to the purpose. yelswdecision not to take preventive action
permitted by paragraph (b) (1) does not violate Ruile.

Withdrawal

If the lawyer's services will be used by the clientnaterially furthering a course of criminal or
fraudulent conduct, the lawyer must withdraw, asest in Rule 1.16(a)(1).

After withdrawal the lawyer is required to refrdiom making disclosure of the clients'
confidences, except as otherwise provided in RideNeither this rule nor Rule 1.8(b) nor Rule
1.16(d) prevents the lawyer from giving notice lué fact of withdrawal, and the lawyer may
also withdraw or disaffirm any opinion, documerifirenation, or the like.

Where the client is an organization, the lawyer nayn doubt whether contemplated conduct
will actually be carried out by the organizationh&Ve necessary to guide conduct in connection
with this Rule, the lawyer may make inquiry withifre organization as indicated in Rule .13(b).

Dispute Concerning a Lawyer's Conduct

Where a legal claim or disciplinary charge allegesplicity of the lawyer in a client's conduct
or other misconduct of the lawyer involving repmsgion of the client, the lawyer may respond
to the extent the lawyer reasonably believes nacgs$s establish a defense. The same is true
with respect to a claim involving the conduct geressentation of a former client. The lawyer's
right to respond arises when an assertion of saoipticity has been made. Paragraph (b)(2)
does not require the lawyer to await the commenoéwfean action or proceeding that charges
such complicity, so that the defense may be estaddi by responding directly to a third party
who has made such an assertion. The right to deférudurse, applies where a proceeding has
been commenced. Where practicable and not pregidicthe lawyer's ability to establish the
defense, the lawyer should advise the client othird party's assertion and request that the
client respond appropriately. In any event, dissteshould be no greater than the lawyer
reasonably believes is necessary to vindicate emoe, the disclosure should be made in a



manner which limits access to the information @ titbunal or other persons having a need to
know it, and appropriate protective orders or odreangements should be sought by the lawyer
to the fullest extent practicable.

If the lawyer is charged with wrongdoing in whidtetclient's conduct is implicated, the rule of
confidentiality should not prevent the lawyer fro@fending against the charge. Such a charge
can arise in a civil, criminal or professional diginary proceeding, and can be based on a
wrong allegedly committed by the lawyer againstdhent, or on a wrong alleged by a third
person; for example, a person claiming to have bleérmauded by the lawyer and client acting
together. A lawyer entitled to a fee is permittgdplaragraph (b)(2) to prove the services
rendered in an action to collect it. This aspedhefrule expresses the principle that the
beneficiary of a fiduciary relationship may not &ipit to the detriment of the fiduciary. As
stated above, the lawyer must make every effordtjpable to avoid unnecessary disclosure of
information relating to a representation, to ligigclosure to those having the need to know it,
and to obtain protective orders or make other gearents minimizing the risk of disclosure.

Disclosures Otherwise Required or Authorized

The attorney-client privilege is differently defohén various jurisdictions. If a lawyer is calles a
a witness to give testimony concerning a clienseal waiver by the client, paragraph (a)
requires the lawyer to invoke the privilege wheis iapplicable. The lawyer must comply with
the final orders of a court or other tribunal ofrgmetent jurisdiction requiring the lawyer to give
information about the client.

The Rules of Professional Conduct in various cirstamces permit or require a lawyer to
disclose information relating to the representati®ee Rules 2.2, 2.3, 3.3 and 4.1. In addition to
these provisions, a lawyer may be obligated or figgthby other provisions of law to give
information about a client. Whether another prioviof law supersedes Rule 1.6 is a matter of
interpretation

beyond the scope of these Rules, but a presumghiould exist against such a supersession.

Former Client
The duty of confidentiality continues after theedli-lawyer relationship has terminated.
Model Code Comparison

Rule 1.6 eliminates the two-pronged duty underMioelel Code in favor of a single standard
protecting all information about a client "relatitmrepresentation.” Under DR 4-101, the
requirement applied to information protected byatterney-client privilege and to information
"gained in" the professional relationship that "thient has requested be held inviolate or the
disclosure of which would be embarrassing or wdnddikely to be detrimental to the client.”
EC 4-4 added that the duty differed from the eviiden privilege in that it existed "without
regard to the nature or source of information erfttt that others share the knowledge." Rule
1.6 imposes confidentiality on information relatiogthe representation even if it is acquired
before or after the relationship existed. It doesraquire the client to indicate information that
is to be confidential, or permit the lawyer to sgate whether particular information might be



embarrassing or detrimental.

Paragraph (a) permits a lawyer to disclose infoiwnavhere impliedly authorized to do so in
order to carry out the representation. Under DR2<{B) and (C), a lawyer was not permitted to
reveal "confidences" unless the client first consérafter disclosure.

Paragraph (b) redefines the exceptions to the rempeint of confidentiality. Regarding
paragraph (b) (1), DR 4-101 (C) (3) provided th&ayer "may reveal [t] he intention of his
client to commit a crime and the information neeegso prevent the crime." This option existed
regardless of the seriousness of the proposed crime

With regard to paragraph (b)(2), DR4-101 (C)(4)vided that a lawyer may reveal
"[c]lonfidences or secrets necessary to establistolect his fee or to defend himself or his
employers or associates against an accusationaofgfirl conduct.” Paragraph (b)(2) enlarges
the exception to include disclosure of informatiefating to claims by the lawyer other than for
the lawyer's fee; for example, recovery of propémyn the client.

RULE 1.7 CONFLICT OF INTEREST: GENERAL-RULECURRENT CLIENTS

(a) Except as provided in paragraph (b}, latvyer shall not represent a client if the
representatiomvolves a concurrent conflict of interest. A corremt conflict of interest
exists if:

(1) the representatiasf onethatclient will be directly adverse to another clieot-unless:

(2) there is a significant risk that the repreagah of one or more clients will be materiall
limited by the lawyer's responsibilities to anothkent, a former client or a third person or
by a personal interest of the lawyer.

(b) Notwithstanding the existing of a concurremftict of interest under paragraph (a), a
lawyer may represent a client if:

(1) the lawyer reasonably believiee representation-willret-adversely-affeet the
relationship-with-the-ether-elientthat the lawyel We able to provide competent and diligijnt

representation to each affected cljeatd

(2) the representation is not prohibited by law;

(3) the representation does not involve the asseof a claim by one client against anoth«jr
client represented by the lawyer in the same litigaor other proceeding before a tribunal
and




(42) each cliengives informedconsentconfirmed in writings-aftercensditation

(c?) the-clientconsents-after-consultativhen representation of multiple clients in a sinj
matter is undertaken, the consultation shall inelexplanation of the implications of the
common representation and the advantages andmisised.

e

Comment
Loyalty to a Client

Loyalty is an essential element in the lawyer'atiehship to a client. An impermissible conflict
of interest may exist before representation is tma#ten, in which event the representation
should be declined. If such a conflict arises ak@resentation has been undertaken, the lawyer
should withdraw from the representation. See Rulé.MWhere more than one client is involved
and the lawyer withdraws because a conflict ardses representation, whether the lawyer may
continue to represent any of the clients is deteechiby Rule 1.9. See also Rule 2.2(c). As to
whether a client-lawyer relationship exists or,ihgwonce been established, is continuing, see
Comment to Rule 1.3 and Scope.

As a general proposition, loyalty to a client ptits undertaking representation directly adverse
to that client without that client's consent. Paaat (a) expresses that general rule. Thus, a
lawyer ordinarily may not act as advocate againstraon the lawyer represents in some other
matter, even if it is wholly unrelated. On the gthand, simultaneous representation in unrelated
matters of clients whose interests are only gelyeadlierse, such as competing economic
enterprises, does not require consent of the réspagtients. Paragraph (a) applies only when
the representation of one client would be direatlyerse to the other.

Loyalty to a client is also impaired when a lawgannot consider, recommend or carry out an
appropriate course of action for the client becaigbe lawyer's other responsibilities or
interests. The conflict in effect forecloses altgives that would otherwise be available to the
client. Paragraph (b) addresses such situatiop®saible conflict does not itself preclude the
representation. The critical questions are thditiked that a conflict will eventuate and, if it
does, whether it will materially interfere with tlevyer's independent professional judgment in
considering alternatives or foreclose courses tibathat reasonably should be pursued on
behalf of the client. Consideration should be git@whether the client wishes to accommodate
the other interest involved.

Consultation and Consent



A client may consent to representation notwithsitagnad conflict. However, as indicated in
paragraph (a) (1) with respect to representatioecty adverse to a client, and paragraph (b) (1)
with respect to material limitations on represdotadf a client, when a disinterested lawyer
would conclude that the client should not agrethéorepresentation under the circumstances, the
lawyer involved cannot properly ask for such agreenhor provide representation on the basis of
the client's consent. When more than one cliemvislved, the question of conflict must be
resolved as to each client. Moreover. there magidoeimstances where it is impossible to make
the disclosure necessary to obtain consent. Fangbea when the lawyer represents different
clients in related matters and one of the cliesfsses to consent to the disclosure necessary to
permit the other client to make an informed decistbe lawyer cannot properly ask the latter to
consent.

Lawyer's Interests

The lawyer's own interests should not be permiibdtive adverse effect on representation of a
client. For example, a lawyer's need for incomeukhaot lead the lawyer to undertake matters
that cannot be handled competently and at a rebbofee. See Rules 1.1 and 1.5. If the probity
of a lawyer's own conduct in a transaction is ifoses question, it may be difficult or impossible
for the lawyer to give a client detached advicdavyer may not allow related business interests
to affect representation, for example, by referdhignts to an enterprise in which the lawyer has
an undisclosed interest.

Conflicts in Litigation

Paragraph (a) prohibits representation of oppogarges in litigation. Simultaneous
representation of parties whose interests in liigamay conflict, such as coplaintiffs or
codefendants, is governed by paragraph (b). Antimissible conflict may exist by reason of
substantial discrepancy in the parties' testimorggmpatibility in positions in relation to an
opposing party or the fact that there are substiyntifferent possibilities of settlement of the
claims or liabilities in question. Such conflic&ncarise in criminal cases as well as civil. The
potential for conflict of interest in representimyltiple defendants in a criminal case is so grave
that ordinarily a lawyer should decline to repreéganre than one codefendant. On the other
hand, common representation of persons havingasinmterests is proper if the risk of adverse
effect is minimal and the requirements of paragrgptare met. Compare Rule 2.2 involving
intermediation between clients.

Ordinarily, a lawyer may not act as advocate agairtdient the lawyer represents in some other
matter, even if the other matter is wholly unredatdowever, there are circumstances in which a
lawyer may act as advocate against a client. Famgle, a lawyer representing an enterprise
with diverse operations may accept employment adancate against the enterprise in an
unrelated matter if doing so will not adverselyeatfthe lawyer's relationship with the enterprise
or conduct of the suit and if both clients conagrtin consultation. By the same token,
government lawyers in some circumstances may reprg®vernment employees in proceedings
in which a government agency is the opposing pdittg. propriety of concurrent representation
can depend on the nature of the litigation. Fomgda, a suit charging fraud entails conflict to a
degree not involved in a suit for a declaratorygiment concerning statutory interpretation.



A lawyer may represent parties having antagonsigitions on a legal question that has arisen
in different cases, unless representation of eithent would be adversely affected. Thus, it is
ordinarily not improper to assert such positionsases pending in different trial courts, but it
may be improper to do so in cases pending at ahegime in an appellate court.

Interest of Person Paying for a Lawyer's Service

A lawyer may be paid from a source other than tiemt; if the client is informed of that fact and
consents and the arrangement does not compronaisaviiger's duty of loyalty to the client. See
Rule 1.8 (f). For example, when an insurer anthgred have conflicting interests in a matter
arising from a liability insurance agreement, amelinsurer is required to provide special
counsel for the insured, the arrangement shouldraske special counsel's professional
independence. So also, when a corporation andréstdrs or employees are involved in a
controversy in which they have conflicting intesgghe corporation may provide funds for
separate legal representation of the directorsnpl@yees, if the clients consent after
consultation and the arrangement ensures the layy@fessional independence.

Other Conflict Situations

Conflicts of interest in contexts other than litiga sometimes may be difficult to assess.
Relevant factors in determining whether there iepiial for adverse effect include the duration
and intimacy of the lawyer's relationship with tient or clients involved, the functions being
performed by the lawyer, the likelihood that acthflict will arise and the likely prejudice to
the client from the conflict if it does arise. Theestion is often one of proximity and degree.

For example, a lawyer may not represent multipkiggto a negotiation whose interests are
fundamentally antagonistic to each other, but comnepresentation is permissible where the
clients are generally aligned in interest even ¢fiothere is some difference of interest among
them.

Conflict questions may also arise in estate plagaimd estate administration. A lawyer may be
called upon to prepare wills for several family nters, such as husband and wife, and,
depending upon the circumstances, a conflict @régt may arise. In estate administration the
identity of the client may be unclear under the v particular jurisdiction. Under one view,
the client is the fiduciary; under another view dfient is the estate or trust, including its
beneficiaries. The lawyer should make clear thati@iship to the parties involved.

A lawyer for a corporation or other organizationonk also a member of its board of directors
should determine whether the responsibilities efttino roles may conflict. The lawyer may be
called on to advise the corporation in matters lving actions of the directors. Consideration
should be given to the frequency with which suthadions may arise, the potential intensity of
the conflict, the effect of the lawyer's resignatfoom the board and the possibility of the
corporation's obtaining legal advice from anotlaewyler in such situations. If there is material
risk that the dual role will compromise the lawgeridependence of professional judgment, the
lawyer should not serve as a director.

Conflict Charged by an Opposing Party



Resolving questions of conflict of interest is paiity the responsibility of the lawyer
undertaking the representation. In litigation, artanay raise the question when there is reason
to infer that the lawyer has neglected the respditgi In a criminal case, inquiry by the court is
generally required when a lawyer represents meltijgfendants. Where the conflict is such as
clearly to call in question the fair or efficierdrainistration of justice, opposing counsel may
properly raise the question. Such an objection Ishioel viewed with caution, however, for it can
be misused as a technique of harassment. See Scope.

Model Code Comparison

DR 5-101 (A) provided that "[e]xcept with the consef his client after full disclosure, a lawyer
shall not accept employment if the exercise ofphgessional judgment on behalf of the client
will be or reasonably may be affected by his owaficial, business, property, or personal
interests.” DR 5-105(A) provided that a lawyer 'lsdacline proffered employment if the
exercise of his independent professional judgmebehalf of a client will be or is likely to be
adversely affected by the acceptance of the pedfemployment, or if it would be likely to
involve him in representing differing interestscepgt to the extent permitted under DR 5-
105(C)." DR 5-105(C) provided that "a lawyer magnesent multiple clients if it is obvious that
he can adequately represent the interest of eatH aach consents to the representation after
full disclosure of the possible effect of such esantation on the exercise of his independent
professional judgment on behalf of each." DR 5-B)f{rovided that a lawyer "shall not permit
a person who recommends, employs, or pays himmterdegal services for another to direct or
regulate his professional judgment in renderindiservices."”

Rule 1.7 clarifies DR 5-105(A) by requiring thathen the lawyer's other interests are involved,
not only must the client consent after consultaiahalso that, independent of such consent, the
representation reasonably appears not to be adivaféected by the lawyer's other interests.
This requirement appears to be the intended meanfitige provision in DR 5-105(C) that "it is
obvious that he can adequately represent” thetchenl was implicit in EC 5-2, which stated

that a lawyer "should not accept proffered emplayhifehis personal interests or desires will, or
there is a reasonable probability that they wifieet adversely the advice to be given or services
to be rendered the prospective client."

RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS:
PROHIBITED TRANSACTIONS

(a) A lawyer shall not enter into a business taatisn with a client or knowingly acquire a
ownership, possessory, security or other pecutidgyest adverse to a client unless:

(1) the transaction and terms on which the lavagegires the interest are fair and
reasonable to the client and are fully disclosedliteansmitted in writing to the clientin a
manner which can be reasonably understood by ibetcl

(2) the client isadvised in writing of the desirability of seekingdaisgiven a reasonable




opportunity to seek the advice of independent celuria the transaction; and

(3) the cliengives informecconsentsin awriting_signed by the client, to the essential
terms of the transaction and the lawyer's roldénttansaction, including whether the lawy
is representing the client in the transaction-tleere

(b) A lawyer shall not use information relatingti@ representation of a client to the
disadvantage of the client unless the clignes informedconsentexcept as permitted or
required by these Ruless-afterconsultation

(c) A lawyer shall nosolicit any substantial gift from a client, incladi a testamentary qgift
or prepareon behalf of a clierén instrument giving the lawyer or a person relatetthe
lawyeras-parent,-child;-sibling,-er-spotary substantial gifinless the lawyer or other

recipient of the gift is related to the clientfranehentinrcluding-atestamentary-giftexcey
where the clientisrelated-to-the-donEer purposes of this paragraph, related persons

include a spouse, child, grandchild, parent, grareipt or other relative or individual with
whom the lawyer or the client maintains a closmifial relationship.

(d) Prior to the conclusion of representation ofient, a lawyer shall not make or negotia
an agreement giving the lawyer literary or medihts to a portrayal or account based in
substantial part on information relating to theresgntation.

(e) A lawyer shall not provide financial assis@mg a client in connection with pending o
contemplated litigation, except that:

(1) alawyer may advance court costs and expeidigation, the repayment of which m:
be contingent on the outcome of the matter; and

(2) alawyer representing an indigent client may pourt costs and expenses of litigation
behalf of the client.

(f) A lawyer shall not accept compensation forressenting a client from one other than tt
client unless:

(1) the cliengives informecconserg-afterconsultatign

(2) there is no interference with the lawyer'ssppeindence of professional judgment or wi
the client-lawyer relationship; and

(3) information relating to representation of &t is protected as required by Rule 1.6.

(9) A lawyer who represents two or more clientlishot participate in making an aggreg
settlement of the claims of or against the clieotsn a criminal case an aggregated
agreement as to guilty or nolo contendere pledssareach cliergives informecconsentin
a writing signed by the client.s-after-consultatidhe lawyer'sineludinglisclosureshall
includesfthe existence and nature of all the claims orgie@olved and of the participatior
of each person in the settlement.
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(h) A lawyer shall not

(1) make an agreement prospectively limiting the lavgykaibility to a client for malpractict
unless permitted by law and the client is indepatigeepresented in making the agreeme pt
or

(2); ersettle a clainor potential clainfor such liability with an unrepresented client or
former clientunless that person is-witheut-fiadvieding-thatpersoim writing of the
desirability of seeking and is given a reasonapl@oatunity to seek the advice-efthat

independentegal counselepresentation-is-approprinteonnection therewith.
@i A Iawyershall not acquwe a proprletarv interest in theseaof actmn—miated—teane%her

g ionshipr subject matter of
litigation the Iawyer is conductmg for a cllenxoept that the Iawyer may:

(1) acquire a lien granted by law to secure theyéa's fee or expenses; and
(2) contract with a client for a reasonable cayint fee in a civil case.

() _A lawyer shall not have sexual relations watlelient unless a consensual sexual
relationship existed between them when the cliamyer relationship commenced.

(k) A lawyer related to another lawyer as parehiid, sibling or spouse shall not represeij
in any matter a client whose interests are direadlyerse to another party to the matter wt
the lawyer knows is represented by the other lawyaess the client gives informed cons¢nt
regarding the relationship and the lawyer conclubasthe lawyer can adequately represet
the interests of the client.

o

-

()_While lawyers are associated in a firm, a fibdion in the foregoing paragraphs (a)
through (i) that applies to any one of them shaifila to all of them.

Comment
Transactions Between Client and Lawyer

As a general principle, all transactions betwe@ntland lawyer should be fair and reasonable
to the client. In such transactions a review byepehdent counsel on behalf of the client is often
advisable. Furthermore, a lawyer may not expldirimation relating to the representation to the
client's disadvantage. For example, a lawyer wisléarned that the client is investing in
specific real estate may not, without the clieatissent, seek to acquire nearby property where
doing so would adversely affect the client's plamifivestment. Paragraph (a) does not,
however, apply to standard commercial transacti@taeen the lawyer and the client for
products or services that the client generally misrko others, for example, banking or
brokerage services, medical services, products faetwied or distributed by the client, and



utilities' services. In such transactions, the lamlyas no advantage in dealing with the client,
and the restrictions in paragraph (a) are unneneasa impracticable.

A lawyer may accept a gift from a client, if thansaction meets general standards of fairness.
For example, a simple gift such as a present giwenholiday or as a token of appreciation is
permitted. If effectuation of a substantial gifquéres preparing a legal instrument such as a will
or conveyance, however, the client should havelétached advice that another lawyer can
provide. Paragraph (c) recognizes an exceptionewtier client is a relative of the donee or the
gift is not substantial.

Literary Rights

An agreement by which a lawyer acquires literarynedia rights concerning the conduct of the
representation creates a conflict between thedsteof the client and the personal interests of
the lawyer. Measures suitable in the representatidine client may detract from the publication
value of an account of the representation. Paragi@pdoes not prohibit a lawyer representing a
client in a transaction concerning literary propérom agreeing that the lawyer's fee shall
consist of a share in ownership in the propertihéf arrangement conforms to Rule 1.5 and

paragraph (j).
Person Paying for a Lawyer's Services

Paragraph (f) requires disclosure of the fact thatawyer's services are being paid for by a
third party. Such an arrangement must also contorthe requirements of Rule 1.6 concerning
confidentiality and Rule 1.7 concerning conflictioferest. Where the client is a class, consent
may be obtained on behalf of the class by couresuged procedure.

Limiting Liability
Paragraph (h) is not intended to apply to custorgaalifications and limitations in legal
opinions and memoranda.

Family Relationships Between Lawyers

Paragraph (i) applies to related lawyers who adifferent firms. Related lawyers in the same
firm are governed by Rules 1.7, 1.9, and 1.10.dikgqualification stated in paragraph (i) is
personal and is not imputed to members of firm&wibhom the lawyers are associated.

Acquisition of Interest in Litigation

Paragraph U) states the traditional general ridel#wyers are prohibited from acquiring a
proprietary interest in litigation. This generaleuwhich has its basis in common law champerty
and maintenance, is subject to specific exceptienveloped in decisional law and continued in
these Rules, such as the exception for reasonabtangent fees set forth in Rule 1.5 and the
exception for certain advances of the costs afditon set forth in paragraph (e).

Model Code Comparison

With regard to paragraph (a), DR 5-104(A) provideakt a lawyer "shall not enter into a business



transaction with a client if they have differingarests therein and if the client expects the
lawyer to exercise his professional judgment threfei the protection of the client, unless the
client has consented after full disclosure.” EC &ieBed that a lawyer "should not seek to
persuade his client

to permit him to invest in an undertaking of higot nor make improper use of his professional
relationship to influence his client to invest menterprise in which the lawyer is interested.”

With regard to paragraph (b), DR 4-101 (B)( 3) pded that a lawyer should not use "a
confidence or secret of his client for the advaatafjhimself, or of a third person, unless the
client consents after full disclosure.”

There was no counterpart to paragraph (c) in tlseiplinary Rules of the Model Code. EC 5-5
stated that a lawyer "should not suggest to hentlhat a gift be made to himself or for his
benefit. If a lawyer accepts a gift from his cligimé is peculiarly susceptible to the charge tleat h
unduly influenced or overreached the client. Ifiart voluntarily offers to make a gift to his
lawyer, the lawyer may accept the gift, but befdweng so, he should urge that the client secure
disinterested advice from an independent, compgtnson who is cognizant of all the
circumstances. Other than in exceptional circuntg&sa lawyer should insist that an instrument
in which his client desires to name him benefigidke prepared by another lawyer selected by
the client."

Paragraph (d) is substantially similar to DR 5-B)4put refers to "literary or media" rights, a
more generally inclusive term than "publicatiorghtis.

Paragraph (e)(1) is similar to DR 5-103(B), buinétiates the requirement that "the client
remains ultimately liable for such expenses."

Paragraph (e)(2) has no counterpart in the ModdeCo
Paragraph (f) is substantially identical to DR 5&)( 1).
Paragraph (g) is substantially identical to DR %10

The first clause of paragraph (h) is similar to BR02(A). There was no counterpart in the
Model Code to the second clause of paragraph émadpPaph (i) has no counterpart in the Model
Code. Paragraph U) is substantially identical toBDEO3(A).

RULE 1.9 CONFLICT OF INTEREST: FORMER CLIENT
A lawyer who has formerly represented a client maiter shall not thereafter:
(a) represent another person in the same or &asuiadly related matter in which that

person's interests are materially adverse to tieedsts of the former client unless the forn
client consents after consultation; or
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