
Navajo Nation Law CLE  
  
 

Section 6 
 

Randolph “Dolph” 
Barnhouse 

 
Ethics—State Practice /  

Navajo Practice: Is There A 
Difference? 

Navajo Nation Law CLE Conference 
ASU ILP/NABA-AZ

102



Navajo Nation Law CLE Conference 
ASU ILP/NABA-AZ

103



Navajo Nation Law CLE Conference 
ASU ILP/NABA-AZ

104



Navajo Nation Law CLE Conference 
ASU/ ILP November 30, 2012 

 
 

Ethics – State Practice / Navajo Practice:  Is There A 
Difference? 

 
 

Randolph “Dolph” Barnhouse,  
Luebben Johnson & Barnhouse L.L.P., Partner 

 
 

COURSE OUTLINE 
 
I. History of Legal Ethics 

A. In General 
B. In the US – state courts 
C. On the Navajo Nation 

 
II. Navajo Nation Ethics 

A.  NNBA Rules of Professional Conduct 
B. Navajo Nation Code of Judicial Conduct 
C. Ethics in Government Law 
D. Diné bi beenahaz'aanii (Navajo Fundamental Law, consisting of 

Traditional, Customary, Natural and Common Law) 
 

III. Current Model Rules and Codes 
A. ABA Model Rules of Professional Conduct 
B. ABA Model Code of Judicial Conduct 

 
IV. Multijurisdictional practice on the Navajo Nation 

A. Which rules apply 
B. Unauthorized Practice of law 

 
V. Group Discussion 
 

Navajo Nation Law CLE Conference 
ASU ILP/NABA-AZ

105



Navajo Nation Law CLE Conference 
ASU ILP/NABA-AZ

106



Navajo Nation Law CLE Conference 
ASU ILP/NABA-AZ

107



Navajo Nation Law CLE Conference 
ASU ILP/NABA-AZ

108



g 
,e 
lt 
IY 
)f 

be 
he 
,ot 
LOS 

di
of 

ms 
ter. 
hat 
he 

X I 

Navaho Ethics m General 

I. NON-LITERATE RATIONALISM1 

Any philosopher who visits the Navahos cannot fail to be impressed by 
the extent to which 'talking it over' and 'thinking hard' are prized and 
practiced by these people. Hasty and undeliberated actions are frowned 
upon. Every decision made must first be discussed by all who happen to be 
around, and it is thought desirable to consult everyone, especially the older 
and wiser members of the family, before any course of action is decided 
upon. Even the most trivial matters must be mulled over before acting. One 
does not have to visit the Navahos to become convinced of this fact, for the 
published autobiographies of Navahos give detailed descriptions of such 
'talks.' Furthermore, it is evident that this emphasis on public discussion is 
a theme deeply rooted in Navaho culture, since their religious myths are 
full of accounts of family councils among the Holy People wbo "talked it 
over before doing anything about it." (* 98-roo) 

I submit that this emphasis on public deliberation embodies the essential 
core of ethical rationalism -the view which stresses the crucial and neces
sary function of reason in the moral life. Although Western philosophy has 
traditionally assumed that reasoning is an intrasubjective process, taking 
place privately within the mind of the thinker, I have suggested earlier that 
we may consider talking to be a form of thinking, and perhaps thinking in 
private to be a kind of 'talking to oneself.' Hence, public deliberation is not 
an accidental by-product of intrasubjective thought processes, but as natural a 
manifestation of thinking as private deliberation. Accordingly, an emphasis 
on talking may be regarded as an emphasis on thinking publicly? 

Reasoning, being a kind of discourse, is that kind of talking and thinkin):!; 
which is distinguished from unorganized and casual thought by conforming 
to the rules of argumentation and by being concerned more with the subject 
matter than with the expression of the speaker's feelings or with his desire 
to impress others. 

Navaho 'talks' are reasonable in precisely this sense, for if the reports of 
these 'talks' are examined, it will be evident that they are not merely oratory 
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204 THE STRUCTURE OF A MORAL CODE 

or attempts to show off or to persuade- by any means, fair or foul; 
they consist of carefully stated arguments for and against a particular 
of action. In my opinion, many of these public deliberations come as 
in form as is practically feasible to what could be called "reasonable 
course." One explanation for the (cool reasonableness' of Navaho talk may 
found in the strong cultural disapproval of 'trying to be better than 
other fellow,' and this may possibly result in more attention to 
matter and logic than ordinarily occurs in similar situations in our 
where our Egos often stand in the way of objectivity. 

Therefore, when placing such stress upon 'talking it over,' the N:,vaLhn 
is assuming in his own way the crucial function of reason in practical 
course. This may be contrasted with ethical systems which rely upon 
cathedra utterances of an authority or which base moral choices on un.qULes
tionable intuition, for in such systems discursive thinking plays only a sub
sidiary role. Thus, the Navaho moralist is a rationalist par excellence. The 
fact that the Navahos have many beliefs which from our point of view are 
unscientific is beside the point. In calling the Navaho a "rationalist," I am 
referring to his use of reason in practical life, not to the content of his be
liefs. Perhaps because of these false beliefs we might not wish to call his 
philosophy "rational," but to insist that others hold the same beliefs as are 
established by science in order to be called "rationalistic" as well as "rational" , 
would entail that we withhold this label from all the great rationalistic phi
losophers of the past, as well as from the Navahos, for almost every great 
philosophical system contains some false beliefs. 

In addition to the importance attached to talking and thinking in prac
tice, Navaho ideology contains certain tenets about their causal efficacy 
which are characteristically rationalistic. In the first place, it is believed that 
'talking it over' is the way to 'straighten out troubles' (disputes of one type 
or another). "Way back there, the Navaho people didn't have any kind of 
Jaw. They used to just talking it together, and the things straightened up by 
talking together-maybe three or four people talking together." (* I25) 

Second, the Navahos believe fundamentally, and this belief is reflected in 
their mythology as well as in their daily life, that talking is the most effective 
means of persuasion. The spoken word has a peculiar form of 'compulsive
ness' for them. It is supposed that if you ask for something in the correct 
manner, for example, four times, the person asked finds it difficult to refuse 
you. This technique is the fundamental method of invoking the help of the 
Holy People, and is used towards animals and other natural forces as well,3 
Talk is the preferred means of dissuading a person from doing something 
wrong. (* 91) The Navahos dislike the use of force and are ever fearful of 
employing it. 

A third aspect of Navaho rationalism is its adherence to the Socratic 
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NAVAHO ETHICS IN GENERAL 205 

:',.tenet that virtue is knowledge and vice ignorance. A good man is one who 
!has sense,' 'thinks hard,' or has a 'good head,' whereas a bad man is one 
who has none of these. To live successfully, one must think well: "All de
pends how the people thinks that makes them happy." (* 30) This follows 
from the characteristic Navaho principle that knowledge is power4 - spe
cifically, the power to achieve happiness. 

Similarly, vice is ignorance, and is attributed to not thinking. A boy who 
does bad things is "one who hasn't any sense at all." 5 A frequent charac~ 
terization of a person who has committed some crime, is to say that he is 
'crazy' or 'has lost his mind.' • One should therefore expect that going crazy 
would be one of the most feared evils among the Navahos, and it probably 
is.7 Becoming drunk is also regarded as a kind of loss of sense: "If you drink 
looks like you lose your mind and you think of things you never thought of, 
and you get into trouble." (* 9) The liquor problem is very acute for the 
Navahos, and my informant continually returned to the topic. Drinking is 
especially wrong because it makes you lose your mind. 

A corollary of 'talking things over,' is that one must also listen. (Perhaps 
one reason why practical discussions in our own society are so often un
reasonable, is because we do not listen to what others say, but are more 
intent on what we ourselves are going to say and on its effect.) Since the 
Navahos are aware that listening is as important a constituent of talk as 
speaking, they stress 'listening' and 'minding each other' as essential to the 
full efficacy of talk, and they consider them as desirable for the same reason. 
"They must work together and listen to each other." (* 48) 

Another reason for listening is that only by listening can one learn. We 
find constant reiteration of the value of learning. Children are told to listen 
to their elders and to learn from them what to do and how to think about 
something correctly. In other words, virtue can be learned by listening, and 
can be taught to any pupil with the necessary intelligence. That virtue can 
be taught is usually regarded as a corollary of the proposition that virtue is 
knowledge. 

Thus, we find the Navahos constantly stressing 'talking,' 'listening,' 
'learning,' and 'thinking hard' as both necessary and, ideally at least, suffi
cient for the good life. This is the essence of what I have called "rational
ism." However, one eleJ11ent which is generally associated with philosophical 
rationalism as it appears in the systems of Plato or Descartes is missing, 
namely, the belief that knowledge is certain and adequate. Here the Navaho 
parts company with the so-called "rationalistic" philosophers. You can never 
be certain that things will go as you planned. Mistakes are inevitable. 
(* IOo) Human knowledge is always partial and incomplete. Everyone is 
always learning and he can never rest assured that he knows enough. More
over, the Navaho is very much of an empiricist or experimentalist in that he 
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zoli THE STRUCTFRE OF A :\!ORAL CODE 

is alway~ n~ady to try sonwthin,g new. He is also a pragmatic pluralist for he 
usually tries everything at once! This is well illustrated by the Navaho will
ingness to try out the white doctors as well as their own medicine men, and 
by the way they continually switch medicine men if one is not successful in 
curing the sickness. Thus, the Navaho combines ethical rationalism with 
experimental fallibilism in a fashion which is reminiscent of the philosophy 
of John Dewey. 

Ultimately, the best evidence for the natural rationalism of Navaho 
thought is provided in the kind of ethical discourse which they conduct. 
Every prescription has a reason. Whatever one is told to do or not to do can 
be justified by some reason, and these reasons are generally mentioned in the 
course of the discussion. In my interviewing, I rarely had to ask the inform
ant for a reason for some prescription he had mentioned- he gave it to me 
automatically. (This aspect of Navaho rationalism will he examined in more 
detail in Chapter XV.) 

2. ESOTERIC KNOWLEDGE 

A complete investigation of the ethical opinions of a non-literate people 
like the Navahos is frustrated at every turn because there are many things 
which the informant will not discuss, which may be essential elements in his 
whole scheme of thought. Some of these beliefs are common knowledge to 
the Navahos; for instance, beliefs about ghosts and witches are probably 
widely accepted, but are not immediately revealed to a white investigator, 
unless he knows the informant fairly intimately. In comparison to other 
non-literate groups they are communicative, but when compared to whites 
they are not. There are other beliefs that can be told only during the winter 
months, when there are no snakes and no danger from lightning. Finally, 
there is esoteric knowledge which is supposed generally not to be available to 
the average Navaho, but is guarded as the sacrosanct possession of the cere
monial Singers.8 In order to obtain such knowledge, one must in theory be 
apprenticed to a Singer, or at least pay him something for it. One ancient 
practice was for an aged father to tell some of these secret stories and rites 
to his children just before he died. But again, the person -who tells these 
things must always withhold some of it- for if he tells all, it is thought 
that he will lose his power. 

In actuality, there is no rigid separation of esoteric and exoteric knowl
edge. Probably an intelligent layman among the Navahos picks up a good 
deal of esoteric knowledge during his lifetime. On the other hand, the 
that such knowledge is regarded as esoteric means that it is not cited 
public moral discourses or in the teaching of children. The essential 
involved in ethical discourse are therefore entirely exoteric for the 
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o OPINION NO. 90-19
December 28, 1990

The inquiring lawyer is a member of both the State Bar of
Arizona and the Navajo Nation Bar Association. The Navajo Nation
courts regularly appoint members of the Navajo Nation Bar Asso-
ciation to represent indigent criminal defendants. A significant
number of Navajo lawyers have a connection with the Navajo
Nation, either as employees of the Navajo Nation Department of
Justice or a? lawyers on contract with the Nation or its tribal
enterprises. The Navajo Nation Department of Justice is com-
prised of (i) the Office of the Prosecutor, which prosecutes
almost all criminal cases, (ii) the Navajo Legal Aid and Defender
Service, which we are told provides some representation for crim-
inal defendants, but is not a Public Defender’s office in the
broader sense, and (iii) various other offices which provide
legal advice to the Navajo Nation on such xnattersas natural
resources, human services and economic development.

The Navajo Nation Supreme Court has adopted the A.B.A. Model
Code of Professional Responsibility (Whe Model Codeti)to govern
the conduct of lawyers admitted to practice before its courts.2
An order recently issued by the Navajo Nation Supreme Court pro-
vides that ‘i[a]sa condition of membership in the Navajo Nation

*
Bar Association all members not in positions exempted by Rule of
the Supreme Court shall acce~t Pro bono amointrnents to reDresent
indiuent criminal defendants, indigent parents who are subject to
termination of parental rights proceedings under the Children’s
Code, and to serve as guardian ad litem or as legal representa-
tive for children, mentally handicapped or impaired and incom-
petents.ti

In its order, the Navajo Nation Supreme Court recognized
that the majority of active members of the Navajo Nation Bar
Association are employed in some manner by the Navajo Nation.
Nevertheless, because of the large number of indigent persons
under the jurisdiction of the Navajo courts, the Court imposed a

1. For example, at the time he submitted his inquiry, the
inquiring lawyer was counsel for the Navajo’s arts and crafts
enterprise. Additionally, at other times, he has worked for the
Navajo Nation on a contract basis.

2. In July, 1990, the Navajo Nation Bar Association
recommended the adoption of the Model Rules of Professional
Conduct (titheModel Rulest$). As of the date of this opinion,
however, the Navajo Nation Supreme Court has not yet adopted the

a Model Rules.
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duty on bar members to represent indigents charged with crimes
irrespective of such members’ association with the Navajo Nation.
The Rule exempts only the following persons from these pro bono
appointments: (a) Judges and Justices; (b) Navajo Nation council 0’
delegates; (c) the Attorney General and Deputy Attorney General
of the Navajo Nation; (d) all prosecutors of the Navajo Nation;
(e) certain officers of the Navajo Nation; (f) the Solicitor to
the courts of the Navajo Nation and all attorneys in the office
of the Solicitor; (g) court law clerks; (h) court paralegals and
other court staff; and (i) Navajo Nation Bar Association members
on other than active status.

9UESTION:

If an attorney who is a member of both the State Bar of
Arizona and the Navajo Nation Bar Association accepts an appoint-
ment by the Navajo Nation courts to represent an indigent Navajo
criminal defendant, is the attorney subject to disciplinary
action by the State Bar of Arizona if Arizona’s ethical rules
would prohibit the representation?

J3THICALRULES INVOLVED:

ER 1.7(a). Conflict of Interest: General Rule

ER 1.13(a). Organization As Client

ER 6.2. ~ccentin~ Atmointrnents

ER 8.5. Jurisdiction

OPINION:

The inquiring lawyer poses a question that is of increasing
importance for lawyers licensed to practice in two or more juris-
dictions. Which jurisdiction’s ethical rules should be followed
when the rules impose conflicting obligations on the lawyer?3

If the situation presented by the inquiring lawyer occurred
in Arizona, but outside the Navajo Reservation, the attorney
would most likely be excused from the appointment based on
ER 1.13(a}, ER 1.7(a) and ER 6.2 of the Arizona Rules of Profes-
sional Conduct. ER 1.13(a) provides that, when an attorney is
retained or employed by a governmental organization, the attor-

3. For a discussion of some of the issues arising out of a
multistate practice, ~ O’Brien, Multistate Practice and Con-
flictina Ethical Obligations, 16 Seton Hall Law Review 678-721
(1986); see also Risks of Violation of Rules of Professional
ResDonsibilitv bv Reason of the Increased Dis~aritv Amonu the
Statesr Vol. 45, No. 3, The Business Lawyer, pp. 1229-1237 (May
=

(90-19) 2

-–.–— .–.
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attorney’s client is that organization, in this instance, the

e

Navajo Nation. If the lawyer then simultaneously undertook to
represent a Navajo citizen being prosecuted by the Navajo Nation,
that representation would be in direct conflict with the lawyer’s
representation of the Navajo Nation and would be prohibited under
ER 1.7(a). ER 6.2 provides that ‘t[a]lawyer shall not seek to
avoid appointment by a tribunal to represent a person except for
good cause, such as: (a) representing the client is likely to
result in violation of the Rules of Professional Conduct or other
law; . . .“

Under the Model Code, the Navajo courts’ pro bono appoint-
ment of attorneys who are representing the Navajo Nation to
simultaneously represent indigent criminal defendants facing
prosecution by the Navajo Nation would also create a conflict of
interest. ~ DR 5-105(A) and (B). It appears, however, that
the Navajo Nation Supreme Court’s order has, in effect, created
an exception to the normal application of the Model Code in that
jurisdiction. The Court has apparently determined that, in the
unique circumstances existing in the Navajo Nation, policy con-
cerns relating to the provision of adequate legal representation
for indigents outweigh the policy concerns which underlie the
conflict rules of the Model Code. Thus, it is assumed for pur-
poses of this opinion that the Navajo Nation Supreme Court has
expressly xnodifiedthe ethical rules concerning conflicts of
interest to require attorneys not exempted from the rule to
undertake pro bono appointments under circumstances in which such

*
appointments would otherwise be prohibited. The issue is whether
a Navajo Nation lawyer (who is also a member of the State Bar of
Arizona) who accepts such an appoi~tment can be sanctioned for
violating Arizona’s ethical rules.

The jurisdictional scope
sional Conduct is relevant to
“[a] lawyer admitted to pract
to the disciplinary authority
gaged in practice elsewhere.t’
provides in pertinent part:

of the Arizona Rules
our inquiry. ER 8.5
.cein this jurisdict
of this jurisdiction
The Comment to that

of Profes-
provides that:

ion is subject
although en-
Rule, however,

Where the lawyer is licensed to practice law in two
jurisdictions which impose conflicting obligations,
applicable rules of choice of law may govern the
situation. . . .“

4. Because the Navajo Nation Supreme Court’s order re-
quires Navajo Nation lawyers to accept the appointments, it could
be argued that there is no conflict between the ethical obliga-
tions imposed by the Navajo and Arizona rules. Arizona Ethical

e
Rule 1.16(c) provides that l~[w]henordered to do so by a tri-
bunal, a lawyer shall continue representation notwithstanding
good cause for terminating the representation.:’

(90-19) 3

,
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Thus, although Arizona’s Rules of Professional Conduct
govern Arizona attorneys practicing outside this state, the
Comment recognizes that there may be limitations on the binding a
force of the Arizona Rules on such a lawyer when the lawyer is
licensed to practice in another jurisdiction whose ethical rules
impose obligations which conflict with Arizona’s Rules. In such
situations, the Comment provides that “applicable” choice-of-law
rules will determine which jurisdiction’s ethical rules apply.

There are no sections of the Restatement (Second) of Con-
flicts of Law which specifically address this issue, and it
appears that the applicable choice-of-law rule is 5 6 of the
Restatement (Second), “Choice-of-Law Principles.”s Section 6(2)
identifies the following factors which are to be considered when
choosing the jurisdiction whose laws should apply:

(2) “... the factors relevant to the
applicable rule of law include

(a)

(b)

(c)

(d)

(e)

(f)

the needs of
systems,

the relevant

the relevant

the interstate

choice of the

and international

policies of

policies of

the forum,

other interested states
and the relative interests of those states in the
determination of the particular issue,

the protection of justified expectations,

the basic policies underlying
of law,

certainty, predictability and
result, and

the particular field

uniformity of

5. Arizona courts follow the Restatement when analyzing
conflict-of-lawsproblems. Wendelken v. Su~erior Court in and
for the Countv of Pima, 137 Ariz. 455, 457, 671 P.2d 896, 898
(1983); Schwartz v. Schwartz, 103 Ariz. 562, 565, 447 P.2d 254,
257 (1968). This committee’s determination that Restatement
(Second] s 6 constitutes the ~’applicable”choice of law rule is
based on the particular facts of this case. There may be in-
stances where other choice-of-law rules would be applicable. ~.
Bernick v. Frost, 210 N.J. Super. 397, 510 A.2d 56 (N.J. Super.
App. Div. 1986) (in an action brought by a former client against
his attorney based on two states’ conflicting rules concerning
contingent fee contracts, the court applied Restatement (Second)
s 188, ~sLawGoverning in Absence of Effective Choice by the
Parties” (contracts),and 5 6).

m

(90-19) 4
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(9) ease in the determi~ation and application of the
law to be applied.”

We believe that application of these factors to the facts pre-
sented here coxnpelsthe conclusion that the Navajo Nation’s
ethical rules govern this situation rather than those of Arizona.

Cases which have considered the first factor -- the needs of
the interstate and international systems -- have focused on the
maintenance of a ‘~harmoniousrelationship~cbetween the competing
jurisdictions. ~, e.u., Brvant v. Silverman, 146 Ariz. 41, 46-
47, 703 P.2d 1190, 1195-1196 (1985]. In this instance, mainte-
nance of the harmonious relationship between the State of Arizona
and the Navajo Nation would be promoted by the application of the
Navajo Nation’s rules rather than those of Arizona. If Arizona
were to discipline Navajo Nation lawyers (who were also members
of the State Bar of Arizona) for following express orders of the
Navajo Nation Supreme Court, this would constitute an affront to
the Navajo Nation’s exercise of its own inherent powers to regu-
late lawyer conduct, and would result in a disharmonious rela-
tionship between Arizona and the Navajo Nation.

The second and third factors, the relevant policies of the
forum state and those of other interested states, also favor
application of the Navajo Nationts ethical rules. The Navajo
Nation is a s~parate sovereign, empowered to operate its own
court system. As a separate sovereign, the Navajo Nation has

o
the power, as does the State of Arizona, to promul ate rules
governing the practice of law in its court system.? *
qenerallv Handbook of Federal Indian Law, ~unra, at 250-251.

The State of Arizona has no direct interest in the repre-
sentation of indigent Navajo citizens in Navajo Nation courts

6. Section 6(1) of the Restatement (Second} states: S1A
court, subject to constitutional restrictions, will follow a
statutory directive of its own state on choice of law.” However,
in this case, there is no applicable statutory directive relating
to the resolution of conflicts between ethical rules.

7. This power is exclusive except where restricted by
explicit United States legislation or where it is relinquished by
the tribe. United States v. Wheeler, 435 U.S. 313, 98 S. Ct.
1079, 55 L. Ed. 2d 303 (1978). See also discussion in F. Cohen,
Handbook of Federal Indian Law, 127-153, 250-252 and 666-670
(1982 cd.).

8. The only restraint on the Navajo Nation’s plenary power
to administer its court system is the Indian Civil Rights Act
(1968, as and. 1986), Title 25, United States Code, Sections 1301

e

~ sea., which imposes various constitutional restrictions in the
nature of due process limitations on the tribe’s exercise of its
right of self-government.

(90-19) 5
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by lawyers authorized to practice law in those courts. To the
extent that Arizona has an interest in the issue, it would seem
that its interest is that of promoting and fostering such repre- asentation. By contrast, the Navajo Nation has a direct and
significant interest in assuring that its citizens receive ade-
quate legal representation. Indeed, it appears from the facts
submitted by the inquiring lawyer that: (1] there are not enough
Navajo lawyers available to represent the large number of indi-
gent Navajo citizens in need of representation, and (2) the
Navajo Nation has been unable or unwilling as yet to fund the
creation of a separate public defender’s office which would
provide broad-based representation to those in need. It appears
that the Navajo courts, which are closest to the problem, have
adopted policies designed to alleviate an unfortunate situation.
Moreoverr the courts of the Navajo Nation are capable of policing
any serious conflicts of interest that might arise as a result of
these appointments. As far as we can determine, Arizona has no
predominant interest in applying its own ethical rules to protect
Navajo citizens from conflicts of interest in Navajo courts.

The fifth factor, the basic policies underlying the particu-
lar field of law (in this case, legal ethics), also suggests that
the Navajo Nation’s rules should govern. The rules governing
lawyer conduct in general, and conflicts of interest in particu-
lar, are designed to maintain the integrity of the court system
and protect clients from inadequate or improperly influenced
representation. ~, aenerallv, Sellers v. Su~erior Court, 154
Ariz. 281, 742 P.2d 292 (App. 1987); Alexander v. Su~erior Court,
141 Ariz. 157, 685 P.2d 1309 (1984). In this case, if Arizona a
were to attempt to override the Navajo Nation’s policies gover-
ning pro bono representation, not only would the Navajo Nation’s
citizens not be better protected but, as suggested in the Navajo
Nation Supreme Courtts order, they may in fact be substantially
harmed by being deprived of any legal representation whatsoever.

The sixth and seventh factors, certainty, predictability and
uniformity of result, and ease of determination, also suggest
that the Navajo Nation’s ethical rules should control. As the
Arizona Supreme Court has noted, these factors ~?areof greatest
importance when parties are likely to give advance thought to the
legal consequences of their transactions, . . .“ Frvant v.
Silverman, 146 Ariz. 41, at 46, 703 P.2d 1190, at 1195 (1985).
The fact that the inquiring lawyer has come to this committee is
certainly evidence of the thought which he, and undoubtedly
others in the same predicament, have given to this issue. APPly-
ing the rules of the Navajo Nation Supreme Court to the practice
of law ●n that jurisdiction will promote all of the objectives
stated.8

9. Although an attempt is made in this opinion to give
general guidance to those faced with conflicting ethical obli-
gations, the committee cautions that, often, choice-of-law issues e
can only be resolved on a case-by-case basis.
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Finally, protection of justified expectations also favors

o
the application of the Navajo Nation’s rules. As noted in
Comment g to Restatement (Second) S 6, “it would be unfair and
improper to hold a person liable under the local law of one state
when he had justifiably molded his conduct to conform to the re-
quirements of another state.’l This would appear to be particu-
larly true in this case, where the lawyer is confronted with an
express order requiring that Navajo Nation attorneys accept ~
bono appointments made by Navajo Nation courts. Under the cir-
cumstances presented, this committee believes that an attorney
would be fully justified in acting pursuant to a specific court
order, especially when the court’s order will have no impact on
the practice of law in Arizona courts.

Our conclusion that the Navajo Nationts rules should be
applied in this instance is consistent with opinions from ethics
committees of other jurisdictions which have dealt with conflict-
ing ethical rules. ~ Committee on Ethics of the Marvland State
Bar Association, Opinion 86-28 (Oct. 7, 1985) (ABA/BNA Lawyers~
Manual on Professional Conduct, p. 801:4365); and Committee on
Professional and Judicial Ethics of the State Bar of Michiqan,
Informal Opinion CI-709 (Dec. 29, 1981) (ABA Lawyers’ Manual,
sums, p. 801:4834). Those committees concluded that, when an
attorney licensed to practice in two jurisdictions acts in a
manner that is consistent with the rules of professional conduct
prescribed by the jurisdiction in which he or she is practicing

*

law at the time, his or her conduct will not be found to be
unethical under the ethical rules of the other state.

For example, the Michigan Bar Committee considered the case
of a lawyer licensed in Michigan and California, who was practic-
ing in California. The lawyer’s inquiry arose out of the fact
that “the California Rules of Professional Conduct differ[ed]
from the Michigan Code of Professional Responsibility in various
respects, including matters concerning contingent fees, legal
advertising, and conflicts of interest.” Although the lawyer’s
conduct technically violated the Michigan Code, the committee
concluded that the attorney would not be subject to disciplinary
action in Michigan if he conformed his conduct to the California
standards:

l~Wemust assume that our Code of Professional
Responsibility is intended to protect a legitimate
interest of the State of Michigan and its judiciary.
We, therefore, believe the Code assumes some rela-
tionship or contact between the lawyer’s activities and
the State of Michigan beyond the single fact of the
lawyer~s membership in the State Bar of Michigan.
Exactly what that relationship or contact must be to
render-our Code applicable we are not
say, and for purposes of your inquiry
that issue needs to be resolved.

We understand your professional
California are carried on as a member

(90-19] 7
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Bar. We assume your clients are not Michigan resi-
dents, that you do not practice in Michigan, and that
you do not hold yourself out or function as a Michigan
lawyer, as for instance advising as to the law in
Michigan. We assume you are engaging in no activities
under or by virtue of your Michigan license. Under
such facts, and where the California standards of
ethics on a certain subject differ from the applicable
Michigan standards, we believe your conduct, if it
conformed to the applicable California standards, would
not subject you to discipline under the conflicting
Michigan provisions....”

committee on Professional and Judicial Ethics of the State Bar of
pichiuan, Informal Opinion CI-709 (Dec. 29, 1981), at 3.

Similarly, the Committee on Ethics of the Maryland State Bar
Association considered the case of an attorney licensed to prac-
tice in both Maryland and the District of Columbia. The attorney
was representing a client in a case in the District of Columbia,
when he discovered that his client had committed a fraud on the
court. The District of Columbia Code provided that the lawyer
should do no more than call on his client to rectify the fraud,
while the stricter Maryland Code required the lawyer to reveal
the fraud to the court if the client did not rectify it. Relying
on the Comment to ER 8.5 and the Informal Opinion from Michigan
discussed above, the Maryland committee concluded that the attor-
ney would be deemed to have acted ethically if he conformed his e
behavior to the ethical rules of the District of Columbia, since
that was the jurisdiction in which he was practicing law at the
time:

“[t]he practice of law frequently requires lawyers to
act in more than one jurisdiction. Obviously, each
jurisdiction has the authority to determine what
ethical conduct is required of its attorneys and what
conduct is proscribed. Where a Maryland attorney is
acting in a foreign jurisdiction in accordance with
that jurisdiction’s Code of Professional Responsibil-
ity, it is the opinion of this Committee that his
conduct is ethical per se. While the Maryland Code of
Professional Responsibility may impose different or
xnorestringent requirements on its attorneys, it does
not require its attorneys to behave in a manner that is
inconsistent or at variance with the code of conduct
prescribed by another jurisdiction when practicing law
there.~t

Committee on Ethics of the Marvland State Bar Ass’n., Opinion
86-28 (Oct. 7, 1985], at 3-4.

This committee concludes that the conduct of an Arizona
attorney who is also licensed to practice in the Navajo Nation
courts, while representing an indigent criminal defendant in
those courts, is governed by the conflict of interest rules of

(90-19) 8
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