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I. NAVAJO NATION SPECIAL PROSECUTOR LAW 
 

A. Navajo Nation Resolution CMA-8-89 (March 1, 1989) (Adopting an act for the 
appointment of a special prosecutor and to establish such counsel’s duties and 
responsibilities).  

B. Special Prosecutor Act, 2 N.T.C. §§ 2021-2024.  The Special Division of the 
Window Rock District Court, 7 N.T.C. §§ 291 & 292. 

C. The Special Prosecutor Act was adopted by the Navajo Nation Council in 1989 after 
the Council placed Chairman Peter MacDonald, Sr. on administrative leave.  The 
Special Prosecutor was appointed and then prosecuted Chairman Peter MacDonald, 
Sr. and other officials in the Navajo Nation Courts.  A number of signification 
decisions of the Navajo Nation Supreme Court grew out of this controversy. 

Plummer v. Brown, 6 Navajo Rptr. 86 (March 15, 1989). 

Plummer v. Brown, 6 Navajo Rptr. 88 (March 23, 1989). 

MacDonald v. Hon. Robert Yazzie, 6 Navajo Rptr. 95 (March 24, 1989). 

In the matter of:  Certified Questions I, Navajo Nation v. MacDonald, 6 Navajo Rptr. 
97 (March 31, 1989). 

In re Bowman, Navajo Nation v. MacDonald, 6 Navajo Rptr. 101 (April 6, 1989). 

In the matter of:  Certified Questions II, Navajo Nation v. MacDonald, 6 Navajo Rptr. 
105 (April 13, 1989). 

Thompson v. Navajo Nation, 6 Navajo Rptr. 181 (May 25, 1990). 

Navajo Nation v. MacDonald, 6 Navajo Rptr. 206 (Sept. 21, 1990). 

Boos v. Yazzie, 6 Navajo Rptr. 211 (Sept. 24, 1990). 

MacDonald v. Robert R. Rothstein, 6 Navajo Rptr. 290 (Nov. 8, 1990) (The Office 
of Special Prosecutor is authorized to issue investigatory subpoenas; the Navajo 
Nation Chairman, Peter MacDonald, Sr., is not protected by the sovereign 
immunity of the Navajo Nation in this case; and the pendency of criminal charges 
against Peter MacDonald, Sr. does not bar the District Court from entering an 
order enforcing a subpoena). 
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D. 2010-2011 Special Prosecutor 

Appointment of Special Prosecutor in 2009 was widely covered in the press.  The 
Special Prosecutor’s activities were controversial. 

Acothley v. Perry, No. SC-CV-08-11 (Navajo Nation 2011). 

Civil Complaint for breach of fiduciary duty filed July 28, 2011 [Excerpts].  
Navajo Nation v. Benally, WR-CV-218-11 (Window Rock Dist. Ct., filed July 28, 
2011) 

Appointment of Successor Special Prosecutor on October 12, 2011. 

Statement of Louis Denetsosie (June 8, 2012), Motion to Dismiss with Prejudice 
Re: Louis Denetsosie, Harrison Tsosie, Leonard Tsosie, and Lorenzo Bates.  
Navajo Nation v. Benally, WR-CV-218-11 (Window Rock Dist. Ct., filed July 7, 
2012) 

II. REPRESENTATION OF A GOVERNMENT OFFICIAL CHARGED WITH 
WRONGDOING 

 
A. Conflict of Interest  

B. Government Payment of Legal Fees 

Navajo Nation Department of Justice, 2 N.N.C. §§ 1961-1965. 

Halona v. MacDonald, 1 Navajo Rptr. 189 (Jan. 24, 1978) (Enjoining payment of 
legal fees of Chairman MacDonald). 

Halona v. MacDonald, 1 Navajo Rptr. 341 (Shiprock Dist. Ct., May 18, 1978). 

Nelson v. Shirley, No. SC-CV-03-10 (Navajo Nation 2011). 

Federal Independent Counsel statute, 28 U.S.C. §§591, et seq., allows government to 
reimburse attorneys’ fees of person subject to investigation if no indictment is 
brought.  28 U.S.C. § 593(f)(1). 

Representation of Federal officials and employees by Department of Justice 
attorneys.  28 C.F.R. § 50.15. 

C. Sovereign Immunity  
 

III. EXTRA TERRITORIAL JURISDICTION 
 

Tracy v. Superior Court, 168 Ariz. 23, 810 P.2d 1030 (April 23, 1991)  (State court 
enforcement of order compelling attendance of witness at trial pending in the 
Navajo Nation District Court) 

Navajo Nation v. Peter D. MacDonald, Sr., 180 Ariz. 539, 885 P.2d 1104 (Ariz. App. 
June 23, 1994) (State court has jurisdiction over fraud claim by Navajo Nation 
against former Navajo Nation Chairman where claim involves off-reservation 
activity). 

*Bold text indicates related documents are attached. 
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Special prosecutor named to investigate elected officials and tribal
employees

By Noel Lyn Smith
Navajo Times

WNDOWROCK, Jan 28, 2O'lO

Textslze:AAA Sharefhis

Washington, D.C., lawyer has been

selected by the special division ofthe
Window Rock District Court to investigate
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allegations of illegal and unethical behavior by
elected officials and employees of the Navajo
Nation.
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In a report to the Navajo Nation Council on Monday, Attorney General Louis Denetsosie said Alan
Balaran was named special prosecutor after the three-judge panel reviewed three applications Jan. zo.

Balaran, who served as the court-appointed special master in the Cobell trust fund case, will be under the
jurisdiction ofthe special division, Denetsosie added.

On Dec. zB, Denetsosie asked the special division to appoint a special prosecutor to investigate the tribe's
contracts with OnSat Network Communications Inc., a $z.z million loan guarantee to BCDS

Manufacturing Inc., and payments from the Navajo Nation Council's discretionary fund to family
members of several legislative branch employees.

"The appointment of a special prosecutor, I alone had to make that decision," Denetsosie said. "I believe I
applied the law properly and I believe firmly that I done the right thing."

Denetsosie asked the court for assistance in securing $5oo,ooo from the Budget and Finance Committee
and the controller's office to pay the special prosecutor.

Some delegates questioned why only their discretionary funds would be reviewed and not the president's.

"Why doesn't it include everybody that's using the discretionary fund, including the president's office, the
speaker's office and the Navajo Nation Council?" Elmer Milford (Fort Defiance) asked.

Denetsosie replied that he is bound to act on information that a violation of the tribal code may have been
committed by a tribal official.

http:l lnavajotimes.com lpoliticsl2}l 0/0 1 1 0/01 28 1 0probe.php r0lt7l20rt
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"Up to this point we don't have specific (information) relative to the Office of the President and Vice
President or the first lady," he said.

He told the council that the office received "significant" information about the use of council discretionary
funds through investigative stories written by Navajo Times reporter Marley Shebala.

"She named names, she named amounts and she put dates on them," Denetsosie said. "That is significant
for us to conduct our own preliminary investigation."

He pointed out that the Times named four employees from the legislative branch whose family members
received more than $too,ooo in assistance from the discretionary fund.

Times' stories confirmed

Asked by one delegate why he would trust the newspaper, Denetsosie said his office did its own
investigation and confirmed the Times' findings.

He said the special division judges had asked the same question - why believe a newspaper story?

"We told them that we did our own investigation. We would not rely on the reports of the newspapers and
we obtained information from the auditor general, from the Office of the Controller and I employed the
assistance of the White Collar Crime Unit to check out facts for me," he said.

At that point, Denetsosie read aloud from Article 6 ofthe Navajo Nation Code, which states that in
determining whether grounds suffcient to investigate exist, the attorney general shall consider the degree

of specificity of the information received and the credibility of the source of the information.

"I was satisfied that the information I received from the auditor general, the controller and from the White
Collar Crime Unit was specific and was creditable," he said.

Denetsosie assured the council that his office will not supervise Balaran. However, he said, his office may
file petitions later to expand Balaran's jurisdiction.

The attorney general's ofñce would like this investigation completed this year, Denetsosie said.

Delegate Harry CIaw (Chinle), along with other delegates, expressed his disappointment that the special
prosecutor's investigation will not cover the president's discretionary fund and that the Navajo Times did
not examine howthe president spends his discretionary money.

"Why did she (Shebala) not go into the president's (discretionary fund)? Why did specifically she pick on
that?" Claw asked. "Because the president also gets the discretionary fund no different from ours. In fact
he gets more, a whole lot more."

http: I I nav ajotimes.com/politics/20 1 0 I 0l l0 I 01281 Oprobe.php 1011712011
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The Navajo Times stories were based on documents given anonymously to the newspaper, said Duane

Beyal, editor of the paper.

The newspaper has made many requests to the president's office for information about how its
discretionary funds were used, he said, but has met a stone wall.

"The glaring fact is that the president refuses to release this information," said Beyal, "and appears to
want to sit back, let the council take the public backlash, and use the public anger for its own political
purposes."

Claw also questioned the members ofthe panel that picked the special prosecutor, the special division of
the Window Rock District Court, to which the chief justice assigns three judges or retired judges for two-
year terms.

"Who's sitting on that? Because as we all know the court is so biased against the council," Claw said.

"Maybe they went out and recruited somebody. We can't trust them anymore."

Delegate Katherine Benally (Dennehotso) said she is dissatisfied with him basing his preliminary
investigation into the discretionary funds on news stories, and accused him ofbeing inconsistent.

Benally was the subject of a Navajo Times story that examined how she spent $g,ggg that she allocated to
herself from her discretionary fund. At the time, Benally was unable to provide documents to substantiate
her claim that she used the money to pay an electrician to wire homes in her chapter.

After the story ran, she took out a full-page ad in the Times that displayed photocopies of a purported
invoice from the electrician, and other evidence ofher good faith.

"You really have tarnished the office and the position that you're holding," Benally told Denetsosie. "Ifyou
are making investigations based on newspaper stories, the reporting about what BCDS and OnSat were

doing was in the newspaper four and five years ago. All those charges, all those accusations were in there."

If he'd followed up on those leads, there would be no need to pay for a special prosecutor at this time, she

said.

"You have double standards right there," she said. "Those investigations should have happenedjust based
on the newspaper articles."

Prior to receiving recent reports from investigators hired by the council, Denetsosie had refused to seek a

special prosecutor for the OnSat and BCDS cases, saying he saw scant evidence of criminal wrongdoing by
tribal ofñcials.

Delegate Leonard Tsosie (Pueblo Pintado/Torreon/Whitehorse Lake) supported the way Denetsosie

approached the investigation.

"Media is regarded sometimes as the fourth branch of government," Tsosie said, "because sometimes that
is the only time information comes out on the operation of the government and it comes to the attention
of certain government ofñcials."

Delegate Edmund Yazzie (Thoreau) suggested the FBI should conduct the investigation instead ofthe
special prosecutor.

"That's the only time we will get a total fairness out of this from the president's offrce and from the
council's office with this discretionary (fund)," Yazzie said.

Denetsosie explained that the FBI has no jurisdiction over violations of tribal law.

After a two-hour discussion, the council voted 36-r.z to accept Denetsosie's report on the appointment of a

special prosecutor.

Backto top ^
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Delegates dump bills to fire AG, deputy
By Marley Shebala
Nava¡o Tlmes

WNDOW ROCK, Jan 6, 20'11

Textsize:AAA
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On Dec. 23, the Council voted 3 in favor and 65 opposed on the removal ofDeputyAttorney General

Harrison Tsosie. A separate bill to remove Attorney General Louis Denetsosie died for lack of a motion to
bring it up for discussion during the special session.

The outcome was a significant reversal ofthe vote on Nov. 4, when the delegates voted 4z-o-z to have the
removal bills drafted. They blamed the two officials for allowing the special prosecutor's investigation to
veer away from executive branch problems and instead focus on legislative branch activity.

In late October, Special Prosecutor Alan Balaran filed criminal charges against Vice President Ben Shelly

and 77 delegates for alleged misuse of discretionary funds.

However, after the Council decided not to remove Denetsosie and Tsosie on Dec. 23, everyone was in a
conciliatory mood. Delegate Kee Yazzie Mann (Kaibeto), sponsor of the two removal bills, walked over to
the two men, smiled and shook their hands. He chatted with Denetsosie.

Mann, a former prosecutor with the Navajo Nation's Department of Justice, which Denetsosie heads, said

he's known Denetsosie for several years.

He said he sponsored the bills because that's what his colleagues wanted.

Denetsosie said the delegates' vote on Harrison Tsosie and their refusal to even discuss his removal shows

they want peace and harmony.

"In that same spirit, I promote peace and harmony," he said with a huge smile. "This is a good sign."

E
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Harrison Tsosie said the Council recognized the need for "stability" in the Navajo government.

Delegate Norman John II (TWin Lakes), who voted against removal, said, "The Council sent a strong

message to the attorney general that the Council still has a heart."

John added, "The atmosphere kind of lifted. There's a feeling of relief."

Delegates walked across the chamber to shake hands with Denetsosie and Harrison Tsosie.

Delegate Elmer Milford (Fort Deñance) played "Silent Night" on his harmonica as delegates joked with
each other and visited.

ADVERTISEMENT
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Delegate Lorenzo Curley (Houck/Lupton/Nahata Dziil), who was among the three votes in favor of
removing Tsosie, said the issue was whether the attorneys had been giving "preferential" treatment to
some of their clients, which include both the president and the Council.

Denetsosie is a political appointee of Shirley but under Navajo law he serves at the pleasure of the Council
Tsosie is his second in command.

Curley said both attorneys failed to honor the professional code of conduct for attorneys to be loyal to all
their clients, mentioning Denetsosie's unwillingness to seek a special prosecutor after the Council first
asked for one to investigate Shirley's relationship with Onsat and BCDS, two ill-fated business deals.

Denetsosie later relented after the Council spent $5oo,ooo to have outside law firms investigate OnSat

and BCDS, and called for a special prosecutor.

However, soon after Balaran was hired in January 2o1o, his mandate was expanded to include probes of
Council and executive branch discretionary funds, and the tribal ranches program. This led to the charges

against the delegates.

Curley believes his fellow delegates decided against firing Denetsosie because they think it will lead to the
removal of the charges against them.

During the debate over Harrison Tsosie, a majority of the delegates pleaded with their colleagues to vote
no and to also vote against the removal of Denetsosie.

Delegate Leonard Tsosie (Pueblo Pintado/Torreon/Whitehorse Lake) reminded the Council that the

tribe's main outside source of development capital, KeyBank, had voiced concern about the Council's
interest in removing top officials of other branches.

On Nov. r7, William M. Lettig, KeyBank's Native American Financial Services director, told Grant that he

IROW UP STR()NI
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Nation Supreme Court.

"The independence and separation of the legislative, executive, and judicial branches of the Navajo

Nation's government were critical in Key's extension of a full faith and credit loan to the Navajo Nation
and Key's landmark agreement to have Navajo law govern the transaction and have disputes heard in the
courts of the Nation," Lettig said.

Delegate Edmund Yazzie (Thoreau) acknowledged Mann's "bravery" in sponsoring the controversial bills
to remove the attorney general and deputy attorney general, and for a ballot referendum to reverse the
reduction of the Council's membership.

But Yazzie, who is among 16 incumbents elected to the Council of 24, said he was going to vote no.

"We have a newyear coming and I praythat we move forward," he said. "We've wasted trees and time on
this Iegislation."

Delegate LoRenzo Bates (Upper Fruitland), another incoming member of the smaller Council, said the
removal of Denetsosie and Harrison Tsosie would send a message of "fear" to the tribe's college students.

Bates noted out that the only reason given for removal was "displeasure."

"By virtue of that word, we're sending a message out to individuals that we have provided scholarships
that if we, as Council, don't like them or for whatever reason, we will send you down the road," he said.

"We already have a brain drain. Why promote it by instilling fear?"

On Dec. 22, the first day ofthe two-day special session, the Council voted B in favor and 55 opposed on
another bill sponsored by Mann, which would have put a referendum before voters to reverse the
reduction of the Council.

Delegate Tsosie said the vote showed the Navajo people and the world that the Council is honoring the
people's vote for a z4-member Council and wants stabilþ.
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Speaker Johnny Na¡ze, backed by several Navajo Nation
Council delegates, speaks at a July 29 press conference ¡n

response to new civil charges filed by the special prosecutor
Alan Balaran
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Nation Council in connection with allegations that
they converted millions of dollars in discretionary
funds to their own use.

These replace the criminal charges Alan Balaran fiÌed
earlier against 77 former and present members of the
Council and then dismissed them.

E
Tsosie, and the controller, Mark Grant.

He also lists "John Does 1-5o," unknown individuals and employees who had
a part in the illegal distribution of discretionary funds.

The total number of individuals facing charges is r35.

Seven of the members of the zrst Navajo Council who were not named in this lawsuit had been named in
the original criminal charges - Jerry Bodie of Sanostee, accused of misappropriating $17,6oo; Herman
Daniels Sr. of Oljato, $4,oz5; Rex [.ee Jim of Rock Point, $3,zoo; Tom LaPahe of Tachee/Blue

Gap/Whippoorwill, $ro,4oo; Laurence Platero of Tohijilee, $z5oo; Roscoe Smith of Crystal/Red
Lake/Sawmill, $65o and Harold Wauneka of Fort Defiance, $65o.

These seven reportedly had entered into a plea bargain with the special prosecutor or worked with him on

a plea agreement.
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Civil suits filed against 135 in slush fund scandal - Navajo Times Page 2 of 4

Discretionary funds were money allocated to delegates and the president's office to provide assistance to
citizens in need.

The suit goes after former and current members of the Navajo Nation government for actions that
"covertly manipulated and converted Navajo, federal and state funds resulting in a disparity of wealth
whereby the vast majority of the Nation lives precipitously on the edge of poverty while those in positions
of authority have amassed considerable wealth."

In short, instead of promoting the well-being of their constituents, the civil suit claims they practiced the
"art of self-dealing, ineptitude and secrecy."
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Instead of treating their positions in a honest and trustful way, the suit cÌaims delegates used
"incompetence and dishonesty."
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Balaran said in the suit he not only wants restitution but also the immediate removal of any of the Council
delegates and tribal officials who are still in office. Eleven ofthe Council delegates still serve on the z4-
member Council. Tsosie is still attorney general and Grant is still the controller.

Balaran said he also wants the court to appoint a "financial receiver" to take over the duties ofthe
controller.

According to the suit, each member of the Navajo Nation Council received approximateþ $z5o,ooo
between zoo5 and zoro, which they "unlawfully appropriated to themselves, their families, friends, other
delegates and their friends, resulting in a total unlawful expenditure of tens of millions of dollars of the
Navajo Nation."

The suit later claims that the delegates, with the assistance of former Speaker Lawrence Morgan and with
the permission of Shirley, "appropriated approximately g35 million during ñscal years 2oo5 through
2010."

The lawsuit also indicates that the Council delegates may have also violated federal IRS laws when they
adopted a policy a month after the fund was created that eliminated the requirement that the awards be
reported to the IRS.
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"In one sampling of awards, the (delegates) gave more than $z million to r3o recipients with little regard
to the beneficiary's indigency," the suit states. "These recipients were given checks in amounts ranging
from $ro,ooo to $54,ooo."

Another sampling showed that famiÌy members of 14 delegates received awards ranging from $5r,ooo to
$13o,ooo.

-/
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The suit singles out Katherine Benally, who represented Dennehotso in the last council, saying that
between zoo5 and zoto, she "misdirected" $r3o,ooo to herself, various family members and other people

who were ineligible to receive the funds.

In giving out the funds, the suit says Benaþ manipulated the names and social securþ numbers of her
beneficiaries to conceal pa)¡rnents to herself and her immediate family. By doing this, she was able to
direct $34,685 from the discretionary fund to her five sisters, one uncle, one daughter and two cousins.

She also used the funds, according to the suit, to purchase a wide range ofbuilding supplies and pay off
personal debts. Some of the checks went to United Builders ($rz,5oo), Home Depot ($rz,ooo), San Juan
Mobile Home Supply ($grZ) and OnSat ($4,244).

Benally, during a press conference last Friday in which several ofthe named Council delegates sharply
denounced the suit, said she was innocent of all ofthese charges (see separate story).

Morgan was also singled out with claims that his share of the discretionary funds during those years

amounted to $r.6 million.

Although there were laws in place that limited awards to individuals of not more than $3oo in any given
year, the suit said Morgan ignored this and other restrictions by awarding money to himself and his family
members "to pay for legal bills, shopping centers and to subsidize rodeo events."

"Acting in concert with other defendants - particularly Young Jeff Tom, Hoskee Kee, Johnny Naize,

Woody Lee and Mark Maryboy - Morgan unlawfully manipulated his position to award discretionary
funds to his wife, sister, daughter or grandson," the suit says, adding that the total amount provided to
Morgan's family was about $5o,ooo.

The suit also talks about a charitable contributions fund set up by Morgan - with about $z million of tribal
funds between zoo4 and 2o1o. To administer the fund, he hired Laura Calvin.

She received a salary and was supposed not to benefit from the fund but the suit said that Morgan
regularly awarded thousands of dollars from the discretionary find and the charitable fund to her and
Amanda Teller, who is her daughter with Council delegate Leonard Teller.

Morgan was also accused in the suit of expending money from the charity for the political campaigns of
those delegates he favored.

"In total, Morgan awarded approximateþ $ro,ooo to himseÌf, as well as untold thousands of dollars to
other ineligible employees, and $3oo,ooo to unnamed individuals and organizations under the guise of
being contributions," the suit states.

Grant, who has been controller for the tribe for more than nine years, failed, according to the suit, to carry
out his responsibilities to make sure that tribal funds were properþ distributed.

From 2oo5 to 2o1o, Grant failed to adhere to generally accepted accounting principals, thereby "engaging
in a continuous violation of both Navajo and federal law." These problems have resulted in the tribe
having to return more than $roo million in state and federal grant money.

The suit also claims that Grant allowed a major violation of federal and state law by commingling grant
funds and using funds from one grant to support another grant.

In tribal matters, Balaran's suit claims that tribal council delegates received more than $z million in salary
and travel advances during those years and Grant made no effort to follow tribal laws to make sure that
these funds were reimbursed by the delegates.

The suit points out that Grant is not a certified public accountant, nor has he hired a CPA to work for his
department during the time he has been there.

If he had carried out his duties as required by tribal law, the suit said that the loss of $36 million in
misspent discretionary funds would not have occurred.
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As for Shirley, the suit claims that he "collaborated" with Morgan and members of the Navajo Nation
Council during those years to approve "the passage of dozens of unlawful budget appropriations that
resulted in the unlawful conversion of tens of millions of dollars in Navajo nation funds."

The suit claims that Shirley, in signing all of these resolutions, was aware that the monies were being
spent to enrich the Council clelegates and their families. Shirley, however, has stated that he had no
knowledge that tribal laws were being violated by council delegates.

Shirley was brought into the suit because he approved budget resolutions which included funding for the
discretionary fund. He didn't have the authority to veto a portion of the budget until voters gave him the
line-item veto in a special election in zoo9.

Both Denetsosie and Harrison were sued in connection with their approval of a contract with the Phoenix
law firm of Gallagher and Kennedy to defend Shirley in the investigation that was being undertaken by
Balaran into Shirley's involvement into the OnSat and BCDS controversies. The firm was given $r5o,ooo
for these services.

By doing this, the former and current attorney general tried to impede the special prosecutor's

investigation. The two should have also known, according to the suit, that approval ofthe discretionary
funds was "not in the best interests of the Navajo Nation" and that the way the council did it contravened
Navajo laws.

The matter is now before the Window Rock District Court but so far no decisions have been made as to
how the lawsuit will proceed.

Normaþ, in civil suits, the various defendants have 30 days after being served with the suit to respond to
the charges. After that comes months - and sometimes years - of discovery, which will include the sharing
of documents and depositions.
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July 29,2011
FOR IMMEDIATE RELEASE

The 22nd Navajo Nation Council - Office of the Speaker
Contact: Michael Wero, Communications Director

Phone: (928) 871-7160
Cell: (928) 255-3428

nncoress@qmail.com
www. navaionationcou ncil.orq

Navajo Nation Council Blasts Newly Filed Gomplaint
from Special Prosecutor

Action causes concern whether Alan Balaran has overstepped his authority

Window Rock, AZ - Flanked by members of the Navajo Nation Council, Speaker Johnny Naize, with
several of his colleagues, voice outrage at the latest complaint that was filed by Navajo Nation
Special Prosecutor Alan Balaran charging members of the 21"1 Navajo Nation Council, members of
the Executive Branch and 50 other tribal employees and the general public with a "Breach of
Fiduciary Duty."

"Mr. Balaran contends that the Legislative Branch has conspired in the misuse and redirection of
tribal discretionary funds," said Speaker Naize. "After reading the complaint, Mr. Balaran has cast a
net of allegation so broad that he believes that anyone who has done any business with the Navajo
Nation government, including constituents, is guilty of corruption."

"ln reality, lhe 22nd Navajo Nation Council is demonstrating a new wave of thinking that encompasses
responsibility, change, transparency, and accountability, as evidenced through the Title ll
Amendments. These principles will carry over to the development of a more financially accountable
nation, one with a strong regulatory policy on allfinancial activities," said Speaker Naize.

Balaran alleges, in a complaint that list more than 130 people, that hundreds of millions of dollars in
Federal and State grant and contract funds were lost, causing a cutback in services and programs for
children, the elderly, and the indigent. Balaran contends that those monies were unlawfully
appropriated to 21"1 Council Delegates, their families, and friends from 2005 to 2009.

"What Balaran is not telling the public is the $1 .1 million he has charged the Nation since starting his
failed investigations in 2009," continued Naize. "His first attempt at alleging the Legislative and
Executive Branches of wrongdoing resulted in a filing that was eventually reduced from criminalto
civil charges. So far no court tribal or federal has acted on them and now it appears he's throwing
darts again to see if something sticks."

"He's found a deep pocket in charging the Nation with civil suits that could take years to resolve, if
ever, at the real expense of the Navajo people."

Besides the added distraction the new allegations bring while the current Navajo Nation Council
contends with running the Nation, there are fears the suit will damage the appearance of the
government's is ability to manage and administrate its programs and financial responsibilities.

"Mr. Balaran's actions could lead to unnecessary federal and state scrutiny that will slow the delivery
of needed services and programs for the Navajo people," said Council Delegate and Budget &

- more -
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Finance Chairman LoRenzo Bates (T'iistoh Sikaad, Nenahnezad, Upper Fruitland, Tse' Daa' Kaan,
Newcomb, San Juan). "We also are concerned how these accusations will appear to the outside
financial institutions we are working with regarding bond financing. Our economic development
depends on ability to attract investors and this frivolous lawsuit threatens that."

Council Delegate Leonard Tsosie (Littlewater, Pueblo Pintado, Torreon, Whitehorse Lake,
Baca/Prewitt, Casamero Lake, Ojo Encino, Counselor) expressed dismay regarding the attempt to
tear apart the Navajo Nation government during a time of reorganization after the Councilwas
reduced from 88 members to 24 Delegates.

"The Council originally brought Mr. Balaran on board to help us identify ways to make the government
more effective and help it become more streamlined. lnstead we have a very vague and shoddy
document that is more about opinion than proof that the former leadership defrauded everyone."

"He said that every Council Delegate used $250,000 for uses other than helping the Navajo people, I

know that is false because I never requested that amount for assistance," said Tsosie.

Likewise, Delegate Katherine Benally (Chilchinbeto, Dennehotso, Kayenta) accused Mr. Balaran of
taking political vengeance.

"l refuse to let him demonize me and those who received assistance for scholarships, housing
improvements, or funeral expenses."

"Last week I had the honor of joining a group of young bicyclists who rode across the Navajo Nation,
said Council Delegate Jonathan Nez (Tsah Bii Kin, Navajo Mountain, Shonto, Oljato). "They look up
to our leaders and this attack hurts all of us. This attack is an attack on our sovereignty."

The Balaran complaint regarding Navajo Nation Council involved the flawed system that administered
discretionary funds. ln 2005, there was an attempt to regulate how the funds were distributed but by
last year it was determined that the policy was not working and thus the program was ended. Since
December of 2O1O there has been no distribution of funds from the Legislative Branch.

"Our new generation of the Council is doing what is necessary to address the discretionary funds
problem," said Speaker Naize. "However while this suit remains an unnecessary distraction, I want to
assure the Navajo people that the Council is operating and will continue to operate on schedule. As a
matter of fact our standing committees will begin budget hearings next week regarding the Fiscal
Year 2012 Tribal operating budget."

###
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No. SC-CV-08-11 
 

IN THE SUPREME COURT OF THE NAVAJO NATION 
___________________________ 

 
Evelyn Acothley, et al. 

Petitioners, 
 

v. 
 

The Honorable Carol Perry, 
Window Rock District Court, 

Respondent, 
 

And 
 

The Navajo Nation, 
Real Parties in Interest. 

 
OPINION AND OMNIBUS ORDER AND WRIT OF SUPERINTENDING CONTROL 

 
THE NAVAJO NATION SUPREME COURT 

TO THE HONORABLE CAROL PERRY, 
 THE NAVAJO NATION DISTRICT COURTS, 

AND THE NAVAJO NATION 
 
Before YAZZIE, Chief Justice, and SHIRLEY, Associate Justice. 
 
An original action for a writ of superintending control concerning Window Rock District Court 
Cause Nos. WR-CR-1029/1030/1031/1032/986/863/867/872/875/899/773/774/775/777/946/949/ 
952/953/917/920/923/926/763/764/765/768/975/803/804/805/806/808/772/776/780/784/792/833
/836/839/842/983/964/965/972/974/868/873/929/938/940/944/947/903/909/911/1034/1035/851/
840/844/847/849/756/757/758/971/1014/930/932/934/937/816/819/821/823/848/853/586/861/87
9/883/886/890/897-10. 
 
David R. Jordan, Gallup, New Mexico, for Petitioners; Novaline D. Wilson, Window Rock, 
Navajo Nation, for Respondent; Alan Balaran, Special Prosecutor, Window Rock, Navajo 
Nation, for the Real Party in Interest The Navajo Nation, and Harrison Tsosie, Acting Attorney 
General, Window Rock, Navajo Nation, for Amicus Navajo Department of Justice. 
 

On January 26, 2011, Petitioners’ Counsel David Jordan filed an application to this court 

to issue a Writ of Superintending Control in order to disqualify the Special Prosecutor (SP) and 

Window Rock District Court judges, and dismiss the above cases.  The basis for the application 
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is delay in the proceedings, ex parte contact between Respondent Judge Carol Perry and the SP 

Alan L. Balaran, prosecutorial misconduct, and the SP’s unlicensed practice of law.  At the time 

of this application, a motion for Mr. Jordan’s disqualification as counsel to Petitioners was 

pending in the Window Rock District Court.  On January 31, 2011, this Court issued an 

Alternative Writ staying all proceedings in the district court.   

Briefs and responses having now been received from the parties and from the Navajo 

Nation Attorney General as amicus curiae, we have become fully aware that the logistical issues 

raised before the Court encompass not only the instant cases but all the Discretionary Fund Cases 

(see infra) filed to the Window Rock District Court between October 20-21, 2010.  It is also now 

apparent to this Court that solutions being pursued by the trial courts will not resolve the 

logistical issues and actually create severe difficulties for the prosecution and permit large-scale 

gaming of the justice system by defendants.   Substantial delays foreseeable in all these cases 

present extraordinary circumstances and a risk of irreparable harm.  Therefore, as the Court 

issues its decision on the Petition, we further issue an Omnibus Order and Writ of 

Superintending Control applicable to all the Discretionary Fund Cases. 

I 

AUTHORITY 

The Supreme Court of the Navajo Nation has the authority to issue “any writs . . .  

[n]ecessary and proper to the complete exercise of [our] jurisdiction.”  7 N.N.C. §  303(A) (as 

amended by Navajo Nation Council Resolution No. CO-72-03 (October 24, 2003).  “Writs are 

extraordinary remedies issued only when there is no plain, speedy and adequate remedy at law.”  

Johnson v. Tuba City Dist. Ct., No. SC-CV-12-07. slip op. at 3 (Nav. Sup. Ct. November 7, 

2007).  A writ is appropriate when a lower court or tribunal over which we have appellate review 
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“abuses its discretion in such an egregious way that only immediate action by this Court will 

remedy the damage done to a party.”  In the Matter of A.P., 8 Nav. R  671, 678  (Nav. Sup. Ct. 

2005).  Furthermore, this court may use its writ authority when the issues at stake are “of 

significant impact throughout the Navajo Nation.”  Id.  In addition, such a writ may be 

appropriate to ensure public confidence in the Navajo Nation government.  “The government of 

the Navajo Nation belongs to the Navajo people.  A government cannot operate effectively 

unless the citizenry has confidence in its government.” Tuba City Judicial Dist. v. Sloan, 8 Nav. 

R. 159, 167 (Nav. Sup. Ct. 2001).   

II 

DISCUSSION 

This matter concerns issues arising from the unprecedented filing of 259 criminal charges 

in the Window Rock District Court in a two-day period from October 20-21, 2010, all alleging 

that 78 delegates of the 20th and 21st Navajo Nation Council had committed theft, fraud, forgery, 

abuse of office, tampering with public records and conspiracy concerning millions of dollars of 

discretionary funds intended for the assistance of indigent members of the Navajo Nation public 

(Discretionary Fund Cases).1  Of the charged delegates, eleven were re-elected in November, 

2010 and now serve as delegates on the 22nd Council.2 Petitioners are 24 of the charged 

delegates.  These cases which concern millions of dollars of Navajo Nation public funds are of 

immense public concern, and rightly so.  The concern is obvious in that the Navajo people need 

to know what becomes of their money and whether these re-elected incumbents legitimately may 

serve on the present Council.  We perceive no difference between the due process rights of the 

defendants and the Navajo people to whom the government treasury belongs.   

                                                 
1 The amounts alleged to have been received by each delegate range from $650 to $279,175. 
2 A further five incumbents who were not charged were also re-elected – Lorenzo Bates, Leonard Tsosie, Katherine 
Benally, Johnny Naize, and Jonathan Nez. 
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a. Delays 

Mr. Jordan asserts that Petitioners’ cases should be dismissed because a witness list was 

not provided at arraignment pursuant to Nav. R. Cr. P. Rule 25(a) and information listed under 

Rule 25(b) and (c) was also not timely provided after arraignment.  Additionally, a pre-trial 

conference was not scheduled within twenty days of Petitioners’ jury demand pursuant to Rule 

31(d).   He further asserts a violation of Petitioners’ speedy trial rights, as proceedings have not 

advanced in these three months since charges were filed, during which time taped transcripts 

show that there were ex parte discussions between Judge Perry and the SP on November 8, 2010 

and January 10, 2011 regarding transfer of some cases to the other district courts because Mr. 

Jordan asserts that these communications are highly prejudicial to Petitioners and amounted to 

judicial and prosecutorial misconduct requiring disqualification.  Additionally, the January 10 

discussion was during a motion hearing which Petitioners were provided no notice of and did not 

attend.  Finally, he asks for the SP’s disqualification due to unauthorized practice of law pursuant 

to 17 N.N.C. § 377.  

Firstly, no rule cited by Mr. Jordan requires mandatory dismissal upon violation of 

discovery and pretrial time requirements.  Nav. R. Cr. P. Rule 25(a) gives the trial judge the 

option of accepting a list of witnesses at a later date.  Rule 25(b) and (c) requires only that the 

information be made available pursuant to what has been described as an “open file rule.”  See 

Navajo Nation v. Bigman, 3 Nav. R. 231 (1982).    Finally, we agree with the Attorney General 

that Mr. Jordan has misread Rule 31(d), and the rule plainly sets no time limit within which a 

pre-trial conference must be held.   

This Court is cognizant that we have previously set a high standard for the due process 

rights to trial of those accused of crimes.  Unlike the bilagaana courts, which only require a 
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showing that evidence is lost, memories are dimming, defense witnesses have disappeared, or 

that defense is impaired, in order to find that delays in criminal proceedings have violated civil 

rights under the Due Process Clause of the U.S. Constitution,  see, e.g., United States v. Marion, 

404 U.S. 307 (1971), our courts have further taken into account the “anxiety” caused to a 

charged individual when trial is unreasonably delayed. See Navajo Nation v. Bedonie et al, 2 

Nav. R. 131 (Nav. Ct. App. 1979) (identifying three interests the speedy trial right was designed 

to protect, including incarceration, anxiety, and impairment to defense). Under our Navajo Bill 

of Rights, criminal defendants have a right to a speedy trial. 1 N.N.C. § 6 (2005). In determining 

whether the right to a speedy trial has been violated, the Court applies four factors: 1) the length 

of the delay, 2) the reason for the delay, 3) the defendant's assertion of the right, and 4) 

the prejudice to the defendant caused by the delay.  Navajo Nation v. McDonald, 7 Nav. R. 1, 11 

(Nav. Sup. Ct. 1992); Navajo Nation v. Bedonie, 2 Nav. R. 131, 139 (Nav. Ct. App. 1979); 

Seaton v. Greyeyes, No. SC-CV-04-06, slip op. at 5 (Nav. Sup. Ct. March 28, 2006). The Court 

interprets these factors in light of Diné bi beenahaz'áanii. Navajo Nation v. Badonie, No. SC-

CR-06-05. slip op. at 4 (Nav. Sup. Ct. March 7, 2006). They are related factors and the Court 

must consider them together with the relative circumstances, “engaging in a difficult and 

sensitive balancing process.” Id. Further, “the right of a speedy trial is necessarily relative,” as “it 

is consistent with delays and depends upon circumstances and secures rights to a defendant, but 

does not preclude the rights of public justice.” Id. at 4-5. 

It is apparent from the pleadings that the simultaneous filings of numerous cases, the 

subsequent en masse jury demands in separate jury trials, and the prosecutorial burden placed on 

a single Special Prosecutor present circumstances that are truly unprecedented in the history of 

the Navajo Nation Courts.  Each of the complaints filed in the Discretionary Fund Cases involve 
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complex, multi-page charges rather than the single page complaints typically received by the 

district courts.  As a result, arraignments have been spaced out over a number of months with 

arraignments yet to be held for many defendants, including 12 of the Petitioners.  Respondent 

states that the Court discussed the likely delays during the two days during which the complaints 

were signed.  Subsequent to that discussion, defendants in all Discretionary Fund Cases were 

served by summons and none were taken into custody.   

Almost all Petitioners and other defendants in the Discretionary Fund Cases have 

requested jury trials.  We take judicial notice that the annual number of jury trials held in the 

Navajo Nation courts is miniscule.  According to judicial branch statistics maintained by the 

Administrative Offices of the Courts, only 5 jury trials were held in 2007, all of them in civil 

cases, the costs of which plaintiffs are required to pre-pay pursuant to 7 N.N.C. § 658(B).  Juror 

fees have ranged from $39 to $7,080 in the 2007 cases.  However, in 2006, 2008 and 2009, only 

one jury trial was held in the entire district court system in Ramah, Chinle, and Ramah again 

respectively.  No jury trials were held in 2010, and there is no allocation for juror fees in present 

district court operational budgets.   

According to the most recent branch annual report, fourteen Navajo Nation district court 

judges serve in 10 judicial districts and collectively manage a caseload of over 51,000 civil and 

criminal cases.  Respondent states that “there is no way one district court of the Navajo Nation 

can financially or logistically facilitate the hundreds of trials within a reasonable timeframe.”  

Window Rock District Court’s Response Brief, at 18.  Respondent opines that it may take 

“decades” to conduct the number of jury trials filed in the Discretionary Fund Cases, Reply Brief, 

Exhibit B, January 10, 2011 Hearing Transcript, p. 8, and the SP agrees that “to do an 
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adjudication (of) 259 cases is placing an almost unreasonable burden on the court and one that 

this court or any other court in the Navajo Nation has to deal with.” Id. at 2.  

   As a solution, the Window Rock District Court has begun transferring cases to the 

defendants’ own communities for adjudication, and the district courts have been receiving such 

cases.  However, we are aware of the SP’s argument that transfer brings on substantial issues, 

including resolution of issues of first impression shared between co-conspirators in five or six 

different courts, and different verdicts for co-conspirators tried separately.  Additionally, the SP 

frankly states that he is pursuing settlement because the bulk of the cases will overwhelm his 

own resources and the district courts were each case to be separately tried by jury.    

It is our understanding that when a SP is appointed pursuant to § 2021(E), the Navajo 

Nation Department of Justice must completely step aside and the SP becomes the sole Navajo 

Nation prosecutor.  Therefore, we have here the spectacle of one man – the SP Mr. Balaran plus 

one associate – charged with pursuing over 70 individual settlements and jury trials across 10 

remote Navajo Nation judicial districts at prohibitive contractual cost to the Navajo Nation.  The 

SP, whose office is on the East Coast, has stated that he is not prepared to spend “decades” 

pursuing these cases which would require him to remain in the vicinity for a protracted, even 

indefinite length of time.  Reply Brief, Exhibit B, January 10, 2011 Hearing Transcript, p. 10. 

Very likely, the Navajo Nation will be unable to fund a protracted pursuit.  It is self-evident that 

no single human being, even with help from a capable associate, can hope to perform adequate 

prosecutorial work within any speedy trial time frame for these many jury trials. 

It is apparent to this Court that the district courts have yet to find a workable solution for 

this extraordinary situation. It is beyond doubt that the Discretionary Fund Cases constitute 

extraordinary circumstances, and would be so viewed even in any sophisticated court system 
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with far greater resources than our Navajo Nation courts.  As previously noted, the complex and 

multi-page complaints associated with each charge has given rise to a backlog even of 

arraignments.  Indeed, 12 of the 24 defendants represented by Mr. Jordan have yet to be 

arraigned, meaning that speedy trial time triggers for discovery and pretrial conferences do not 

yet apply.  Additionally, practically each and every defendant arraigned in the Discretionary 

Fund Cases has requested separate jury trials, a process which entails costs and resources in 

treasure and staff not presently available in all our district courts combined. 

 Petitioners have made no showing that impairment has been caused to their defense by 

the delays.  While this Court is fully aware of and compassionate to their anxiety at the prospect 

of lengthy proceedings,  the Discretionary Fund Cases concern allegedly criminal withdrawal of 

millions from the public treasury by Navajo Nation leaders, and there must be public 

accountability.  In light of the extraordinary circumstances set forth above, we must balance the 

anxiety caused to Petitioners and all defendants by delays in the proceedings against the rights of 

public justice.   

As previously stated, mandatory timing requirements in the rules of criminal procedure 

have not been violated.  Additionally, the district courts have inherent authority to control the 

progress of proceedings.  Navajo Policy on Appointment of Counsel and Indigency, Rule 2.13 

(approved by the Judicial Conference of the Navajo Nation on August 21, 1992 (Resolution No. 

92AUG01) and by the Judiciary Committee of the Navajo Nation Council on October 2, 1992 

(Resolution No. JCO-13-92)).  This right includes the ability to set the timing for proceedings.    

We find that due to the extraordinary circumstances, the delays thus far in the 

proceedings as balanced against the rights of public justice do not rise to a violation of 

Petitioners’ rights to a speedy trial. However, due process for both the defendants and the Navajo 

Navajo Nation Law CLE Conference 
ASU ILP/NABA-AZ

262



9 
 

people require that a workable solution must be found for the immense logistical issues attendant 

to these cases.   

Against the backdrop of the immense logistical and funding challenges that clearly face 

the Navajo Nation and the en masse jury trial demands in these Discretionary Fund Cases, Mr. 

Jordan’s speedy trial and civil rights arguments are not well taken.  As a decades-long 

practitioner in our courts, he is well aware of the limitations in staff and funding of the Navajo 

Nation Courts.  The fact that arraignments continue to be rolled out makes apparent the 

extraordinary strain these cases have placed on the present court system.  Yet Mr. Jordan asks the 

Court to dismiss the monumental issues facing us and carry on if the system is able to work 

normally or not at all.  We will not do so. 

b. Ex parte Communications 

Petitioners demand the disqualification of Judge Perry and the SP due to ex parte 

communication.  We note that pursuant to Nav. R. Cr. P. Rule 18 Petitioners should have first 

filed a motion for disqualification of the judge in the trial court.  However, we will address 

Petitioners’ request directly for the sake of economy.   

It is uncontested that the taped discussions on November 8, 2010 and January 10, 2011 

between Judge Perry and the SP concern transfer of Discretionary Fund Cases generally from the 

Window Rock District Courts to other judicial districts due to the court’s limited resources.  

Respondent claims that the trial court was seeking a solution within its discretion in accordance 

with hash yit’éigo dooleel, which addresses a concerted effort to determine how to proceed 

logistically given a monumental task.  Nav. R. Cr. P. Rule 17(b) – (d) authorizes the trial court to 

transfer cases to “any court” sua sponte.  Respondent further asserts that the subject matter falls 

squarely within permissible contact pursuant to Canon Ten of the Code of Judicial Conduct, 
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which permits ex parte communication “regarding administrative matters, scheduling, or matters 

unrelated to the merits of the case.”  While Mr. Jordan argues that venue has substantive 

ramifications, Respondents have explained that defendants who object to the receiving venue 

have an opportunity to challenge the substantive ramifications of the transfer at the receiving 

court, and that this procedure negates any due process concerns when the transferring court 

exercises its Rule 17 sua sponte transfer authority.  The opportunity to generally request relief in 

the course of proceedings is set forth at Nav. R. Cr. P. Rule 5(b).  Additionally, the record shows 

that Mr. Jordan was present at the tail end of the November 8 discussion and subsequently 

agreed to the transfers.   

Mr. Jordan next argues that the discussion on January 10, 2011 crossed the line when the 

SP surveyed potential issues that would be impacted by transfer.  However, the record shows that 

Judge Perry declined to engage the SP in discussing those issues and, instead, focused on the trial 

court’s logistical need to transfer.   

We note that in the bilagaana courts, a trial judge must recuse himself or herself only 

when the ex parte communication poses a threat to the judge's impartiality.  See, e.g., State v. 

Lotter, 255 Neb. 456 (Neb. Sup. Ct. 1998).  In these cases, the logistics-centered discussions 

occurred prior to any critical stage in the proceedings, and for one-half of Petitioners occurred 

even prior to their arraignment.  Furthermore, the judge could have performed the transfer sua 

sponte pursuant to Nav. R. Cr. P. Rule 17 without needing to accept any input from the parties.  

Therefore, we find neither a threat nor appearance of threat to Respondent’s impartiality in this 

case.  Judge Perry shall not be disqualified.    

The record shows that there was a bungling of docket numbers in relation to the January 

10 hearing.  Judge Perry had called the January 10 hearing after the SP had mistakenly filed an 
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Emergency Motion and Memorandum of Points and Authorities to Retain Venue and Jurisdiction 

of all the Special Prosecutor’s Criminal Complaints in Window Rock, Arizona Before the 

Honorable Judge Carol Perry and Request for Hearing under No. WR-SD-01-09, which is a 

Window Rock Special Division docket number.  A copy of this motion was served on Petitioners 

by the SP.  No separate service was made by the trial court.   Judge Perry’s subsequent transfer 

order was filed under No. WR-CV-09-10, a Window Rock District Court number.  There is a 

likelihood that Mr. Jordan failed to receive notice to the hearing because of the docket number 

mix-up.  Regardless of why notice was not sent, the hearing focused on logistics and no part of 

the discussion concerned specific venue for Petitioners’ cases.  Therefore, we find the docket 

mix-up and lack of notice was harmless error.     

Finally, regarding Petitioners’ allegation of a third ex parte communication made “on a 

date at time that is not known to Petitioners,” Reply at 6, sometime prior to January 18, 2011, 

Petitioners have been unable to provide even the date, context and content of the communication, 

let alone transcript or other supporting affidavit, pleading or other documents for the above 

referenced dockets.  Without clear facts to apply, the Court will make no finding on this 

allegation.  Additionally, Petitioners’ request that the remaining Window Rock judge, Judge T. J. 

Holgate, be disqualified for walking into an ex parte meeting on case management is denied. 

c. Unauthorized Practice of Law 

Petitioners claim that 17 N.N.C. § 377, enacted after the Special Prosecutor statute, 

essentially repealed the earlier statute’s express authority for the SP to practice before any court 

of the Navajo Nation without a license pursuant to 2 N.N.C. § 2023(B),3 and furthermore, that 

                                                 
3 which provides: “A Special Prosecutor shall have full power and authority to appear before any court of the Navajo 
Nation, the same as if he/she were admitted to the bar of such court, with respect to any matter within his or her 
jurisdiction or the duties and responsibilities of his or her office.” 
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the earlier statute violates separation of powers due to the Supreme Court’s exclusive authority in 

the regulation of the practice of law within the Navajo Nation.4 The issues turn on the intent of 

the Council and the purpose of the Special Prosecutor statute. 

We recently addressed the unauthorized practice of law statutes5 in relation to an earlier 

statutory requirement that the individual filling the Chief Legislative Counsel must carry a state 

bar license.  We found that the unauthorized practice of law statutes added the requirement that 

the position also carry a Navajo Nation Bar Association (NNBA) license without repealing the 

former statute, and this is indeed the settled governmental policy.  See In the Matter of Frank 

Seanez, No. SC-CV-58-10 (Nav. Sup. Ct. January 20, 2011).  In so finding, we stated, “Our 

Navajo Nation laws must be read comprehensively and in combination, not piñon picked for 

provisions that support a given position.  Policies evolve over time and are written by human 

drafters, and the wording of earlier visions will not reflect the full evolved governmental policy 

expressed in later provisions, nor will the later provision always repeal the earlier provision.”  

Id., slip op. at 10.   

Even though a specific exception was not carved out for 2 N.N.C. § 2023(B) in 17 

N.N.C. §377, it is evident that the Attorney General relied on Section 2023(B) in including the 

name of Alan L. Balaran, a state-licensed practitioner of national reputation without NNBA 

license, on the short list for appointment by the Window Rock Special Division.  Similarly, the 

Special Division relied on the provision in appointing Mr. Balaran as SP.  Although it may 

appear that both failed to read our laws comprehensively, we believe these governmental bodies 

                                                 
4 See Eriacho v. Ramah Dist. Ct., 8 Nav. R. 598 (Nav. Sup. Ct. 2004); Navajo Nation v. MacDonald, 6 Nav. R. 222 
(Nav. Sup. Ct. 1990); Boos v. Yazzie, 6 Nav. R. 211 (Nav. Sup. Ct. 1990); In re Practice of Law by Avalos, 6 Nav. 
R. 191 (Nav. Sup. Ct. 1990).   
 
5 17 N.N.C. §377 and 7 N.N.C. § 606 
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relied on the provision in good faith as settled governmental policy with the purpose of finding 

the best possible neutral investigator for the good of the Navajo people.   

That being said, 17 N.N.C. § 377 and 7 N.N.C. §606 convey strong policy reasons for the 

NNBA license requirement. The need for a license or for due association with a Navajo Nation 

barred individual is calculated to protect clients from sub-par representation by practitioners 

unfamiliar with our laws and culture.  We understand that at some point, Mr. Balaran did, in fact, 

become associated with Mr. Samuel Gollis, who is a Navajo Nation Bar Association member.   

The Navajo Nation has previously sought “special admission” for a Special Prosecutor, 

and said admission was granted by order of this Court.  Order, In re Appointment of Special 

Prosecutor of Navajo Nation, No. SC-SP-02-09, June 15, 2000.  “Special admission” in the state 

courts does not require association with a local bar member.  However, nowhere in our rules is 

“special admission” provided for.  The one-time special admission granted by this Court does not 

constitute settled practice, and shall not be revived unless provided for in bar admission rules.   

It is clear from the plain wording of the Special Prosecutor statute that the Council 

intended to provide the Special Prosecutor with maximum independence without undue 

interference or obstruction from all three government branches with the goal of ferreting out 

corruption and abuse wherever it may be found.  The Council’s intent that the individual be 

unbiased and of some high stature to pursue high governmental misdeeds is plain, as is its 

concern that such an individual may not be locally found. Given this intent, we find that 2 

N.N.C.§ 2023(B) amounts to a most specific de jure admission and authority for the SP to 

practice and that the provision which was not repealed simply because an express exception was 

left out in 17 N.N.C. § 377.  For this reason also, we find no violation of separation of powers.  
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Petitioners’ assertion of unauthorized practice as a basis for disqualification is, therefore, 

rejected.   

That being said, we find that both 2 N.N.C. § 2023(B) and the unauthorized practice of 

law statutes can and must co-exist and are capable of being read together.  The de jure admission 

by statute of the SP into Navajo Nation legal practice must be accompanied by his association 

with a licensed Navajo Nation Bar member, which has been done in this case.  Additionally, 

implicit in the Special Prosecutor statute is a requirement that the SP, once duly admitted-by-

statute, must serve with honor in the public interest as an officer of the Court and is subject to all 

disciplinary rules.   

III 

EXTRAORDINARY CIRCUMSTANCES 

The “extraordinary circumstances” raised before this Court exist in all pending 

Discretionary Fund Cases with risk of irreparable harm.  Respondent, the Special Prosecutor, and 

the Attorney General appear in agreement that these extraordinary circumstances necessitate 

extraordinary solutions.  Again, we repeat that due process belongs both to the defendants and 

the Navajo people.  In normal circumstances, the courts are expected to guard against the 

impairment of the defense; in this instance, the justice system itself is impaired by the flood of 

cases and the en masse jury demands.  It is apparent that no workable solution is yet in place.   

The transmitted record shows that conspiracy is a shared charge between multiple 

defendants in this case.  This Court is aware that complex multiple defendant joint trials in which 

shared charges of conspiracy and also separate charges are tried have never been brought in the 

Navajo Nation trial courts, at least not in this Court’s memory.  In the bilagaana courts, “there is 

a clear preference that defendants who are indicted together be tried jointly,” particularly in 
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white collar crime cases where there are multiple defendants.6 The rules of criminal procedure 

are to be “construed liberally” in favor of joinder.7  In the transcript of the January 10 hearing, 

Judge Perry expressed that co-conspirators in these cases may be “just too large for one court to 

hear.”  Reply, Exhibit B, p. 8. However, In United States v. Kipp, 990 F. Supp. 102 (N.D.N.Y. 

1998), more than seventy defendants were indicted and tried together.  Motions to sever were 

denied in Kipp following which most of the defendants pleaded guilty.    

The prevailing understanding in bilagaana jurisdictions – as we are just now discovering 

ourselves – is that if the government must conduct separate proceedings against numerous 

defendants, there will be chaos.  There is overwhelming recognition of the importance of joint 

trials.  As stated by the U.S. Supreme Court: 

Joint trials play a vital role in the criminal justice system, accounting for almost one-third 
of federal criminal trials in the past five years. Many joint trials . . . involve a dozen or 
more co-defendants. Confessions by one or more of the defendants are commonplace . . . 
It would impair both the efficiency and the fairness of the criminal justice system to 
require, in all these cases of joint crimes where incriminating statements exist, that 
prosecutors bring separate proceedings, presenting the same evidence again and again, 
requiring victims and witnesses to repeat the inconvenience (and sometimes trauma) of 
testifying, and randomly favoring the last-tried defendants who have the advantage of 
knowing the prosecution's case beforehand. Joint trials generally serve the interests of 
justice by avoiding inconsistent verdicts and enabling more accurate assessment of 
relative culpability — advantages which sometimes operate to the defendant's benefit. 
Even apart from these tactical considerations, joint trials generally serve the interests of 
justice by avoiding the scandal and inequity of inconsistent verdicts. 

 
Richardson v. Marsh, 481 U.S. 200, 209-10 (1987).  

                                                 
6 United States v. Jackson, 180 F.3d 55, 75 (2d Cir. 1999); see also United States v. Frazier, 280 F.3d 835, 844 (8th 
Cir.)(stating that it is rare for a court to “sever the trial of alleged coconspirators”), cert. denied sub nom. Robinson 
v. United States, 122 S. Ct. 2317, cert. denied sub nom. Thomas v. United States, 122 S. Ct. 2606, cert. denied, 123 
S Ct. 255 (2002); Phillips v. Commonwealth, 17 S.W.3d 870, 877 (Ky. 2000); State v. Turner, 956 P.2d 215, 217 
(Or. App. 1998) (“Jointly charged defendants shall be tried jointly unless the court concludes before trial that it is 
clearly inappropriate to do so ....”). 
 
7 United States v. Sarkisian, 197 F.3d 966, 975 (9th Cir. 1999). See generally United States v. Novaton, 271 F.3d 
968, 988-89 (11th Cir. 2001) (“Nevertheless, because of the well-settled principle that it is preferred that persons 
who are charged together should also be tried together ... the denial of a motion for severance will be reversed only 
for an abuse of discretion.”), cert. denied122 S. Ct. 2345 (2002). 
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We note that Evelyn Acothley, the named petitioner, shares a conspiracy charge with 15 

other defendants concerning allegedly criminal use of $86,525 in public funds.  It is our 

understanding from the record that some defendants may share conspiracy charges with as many 

as 56 other defendants.  While the numerosity of co-conspirators appears daunting, there is no 

civil rights reason why there should not be joint trials in recognition of the limited resources of 

the justice system as well as the need for consistent verdicts, speedy trial, and economy.  The 

needs of defendants to a speedy trial in particular, coupled with the highly unusual circumstance 

of a governmental prosecution conducted by a single individual and his associate, render this 

solution absolutely required.   

It is without question an untenable burden on the SP to prosecute over 70 delegates in 

separate jury trials within reasonable time limits. Pursuant to 2 N.N.C. § 2023(G), the SP “may 

request, and upon request shall receive assistance from any Branch, Division, Department, Office 

or Program of the Navajo Nation.”  While pursuant to Section 2021(E), a finding by the Attorney 

General that a “personal, financial, or political conflict of interest” existed in the Navajo Nation 

would have necessitated the appointment of the SP, perhaps that situation no longer exists and 

the SP may now be given some prosecutorial help.  Absent a fresh finding that such conflicts 

persist, we find that the assistance provided for in Section 2023(G) does not exclude the 

assistance of attorneys and advocates from the Office of the Attorney General and the Office of 

the Chief Prosecutor in the prosecution of cases that must be provided upon the SP’s request.     

We take judicial notice that by established practice, criminal jury trials are paid for out of 

the public treasury, and further take notice that resources are already scarce for the routine 

adjudication of civil and criminal cases not only in Window Rock, but in all ten Navajo Nation 

Judicial Districts.  While we note that juries in criminal trials in bilagaana courts are paid for by 
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the state, the Navajo Nation must apply its own laws according to the unique reality of its own 

circumstances.  We note that 7 N.N.C. § 658(A) entitles jurors to be paid travel and per diem 

“provided funds therefore are appropriated by the Navajo Nation Council.”  Interpreting the 

provision by utilizing Diné bi beenahaz'áanii as required by 7 N.N.C. § 204(A), we find that 

individuals who serve as jurors must not be expected to bear the costs of their service under any 

but the most severe circumstance.  Ideenágo applies, which is the expectation that what you 

provide will be appreciated.  Juries hear the evidence and render the decision, sometimes at great 

personal sacrifice.  We therefore find the above entitlement to be firm, and the plain wording of 

the statute merely prohibits payment by the Navajo Nation when there are no funds.  When there 

are no funds allocated, we read the statute as requiring juror fees to be paid by the defendant(s) 

making the jury demand subject to poverty constraints.  Only when poverty is pled and proven 

and there are no allocated public funds may the trial court require jurors to volunteer.8   

Despite the months of public awareness that jury demands have been made, no funds for 

jury trials in the Discretionary Fund Cases has been appropriated by the 21st Council, most of 

whom were charged by the Special Prosecutor, nor by current Council.  Furthermore, we take 

judicial notice that all governmental branches are presently operating on financial shortfalls.  As 

we previously stated, there are presently no funds specifically appropriated for juror fees. 

Because defendants are former and current government officials all of whom who have retained 

private counsel, we may assume that none of the defendants are paupers.    

The logistical issues in these cases have been so apparent to this Court, that we must ask 

why the present government and the SP have not informed the public in order to be frank with 

                                                 
8 We note that 7 N.N.C. §658(B) permits the Court to require that defendants asking for jury trials in civil matters 
pre-pay juror fees unless they are proceeding in forma pauperis.  We further note that since August, 2009, the 
Navajo Nation court system has set juror fees at $7.25 per hour and reimburses mileage at 55 cents per mile. 
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the Navajo people regarding the actual resources and options available for bringing the 

prosecution of these cases to completion through the requested jury trials.  

Finally, the SP statute expressly recognizes that governmental conflicts of interest will 

require unbiased outside assistance. 2 N.N.C. § 2021(E).  Pursuant to Section 2023, this unbiased 

outsider acting as SP is empowered to pursue corruption criminally and civilly in the Navajo 

Nation, and specifically in Federal and State civil and administrative jurisdictions.  Additionally, 

the Council has given him or her the express grant of “full power and independent authority to 

exercise all functions and powers of the Attorney General and the Office of the Prosecutor.” 

Section 2023(A) and see Navajo Nation v. MacDonald, Jr., 7 Nav. R. 1, 5 (Nav. Sup. Ct. 1992).    

We note that the Navajo Nation Prosecutors in our various districts are able to work 

independently with federal authorities in the referral to those authorities of relevant criminal 

matters; therefore the SP has the same authority to do so with the assistance of the full resources 

of the Navajo Nation pursuant to Section 2023(G), as circumstances dictate. 

Whatever solutions are determined, resources within the Navajo Nation may continue to 

be insufficient to achieve the goal of substantial justice within our Navajo Nation Court system.  

If Diné justice cannot be achieved because of lack of resources, justice can be sought by federal 

authorities.  The Special Prosecutor is hereby urged to seriously consider referral to the federal 

authorities of cases which cannot be duly resolved through plea bargains, settlement, and trial in 

our courts within a reasonable time, and which meet the elements of federal crimes pursuant to 

18 U.S.C. § 661, § 666, and other relevant provisions. 
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IV 

OMNIBUS ORDER AND WRIT OF SUPERINTENDING CONTROL 

Evidently, a solution must be determined that will ensure justice is served in the 

Discretionary Fund Cases for both defendants and the Navajo people in light of the Window 

Rock District Court stated incapacity to handle the numerous cases and the extraordinary 

logistical puzzle posed to the prosecutorial and court system.  The principles of nahat’á and 

haleebee impose a duty on the courts to plan for proper resolutions.  This court may use its writ 

authority when the issues at stake are “of significant impact throughout the Navajo Nation.”  In 

the Matter of A.P., 8 Nav. R  671, 678  (Nav. Sup. Ct. 2005).   There is no doubt that the 

Discretionary Fund Cases are of such significant impact.   

Pursuant to these authorities and for the reasons set forth above, this Court now issues its 

Omnibus Order and Writ of Superintending Control applicable to all pending Discretionary Fund 

Cases. 

A. Petitioners’ requests for dismissal and disqualification of Judge Carol Perry, 

Judge T. J. Holgate, and the Special Prosecutor are DENIED. 

B. The Window Rock District Court SHALL immediately enter a ruling on the 

pending motion for Mr. Jordan’s disqualification as counsel to Petitioners. 

C. The District Courts SHALL consolidate and hold joint trials for defendants on all 

outstanding charges in all Discretionary Fund Cases where any single conspiracy charge is 

shared.  The district courts and the Special Prosecutor SHALL provide a plan for the 

adjudication of the above joint trials to this Court no later than April 30, 2011, during which time 
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all speedy trial timelines are tolled.  The communications between the district courts and Special 

Prosecutor regarding this plan shall not be considered impermissible ex parte communications.   

D. The Window Rock District Court SHALL continue transferring Discretionary 

Fund Cases pursuant to the above plan.   

E. The Court AFFIRMS the inherent right of the trial courts to control and manage 

the proceedings and ORDERS that, due to the extraordinary circumstances, the district courts 

may set proceedings on a lengthier timeframe than in normal circumstances and may waive 

otherwise mandatory timeline rules with findings that such delays are necessary in the interest of 

substantial justice for the defendants and the Navajo people.  The trial courts’ scheduling shall 

not be disturbed absent a showing of an abuse of discretion and substantial impairment on 

defense.   

F. The District Courts SHALL require that defendants in all Discretionary Fund 

Cases prepay the costs of jury trials in the amount of $2,500 per defendant per separate jury trial 

and up to $15,000 per joint jury trial to be shared among the co-defendants, with any balance 

remaining reimbursable to the defendants unless the remaining amount is required to pay the 

judgment.  If defendants fail to make these prepayments according to deadlines set by the courts, 

and furthermore do not plead and prove indigency, jury trials shall be deemed waived and bench 

trials shall proceed. Indigent defendants SHALL be entitled to jury trials without pre-payment. 

G. The Court further LIFTS the stay in the Window Rock District Court for 

proceedings consistent with this opinion. 

H. The Special Prosecutor SHALL request the assistance of attorneys and advocates 

from the Office of the Attorney General and the Office of the Chief Prosecutor in the prosecution 
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of the Discretionary Fund Cases. Absent a finding pursuant to 2 N.N.C. § 202l(D) by the 

Attorney General that any "personal, financial, or political conflict of interest" that initially gave 

rise to the need for investigation by a Special Prosecutor persists and would impair the 

prosecutorial performance of such advocates and attorneys, such assistance SHALL be provided 

in this case upon the SP's request. 

J$t:­
Dated this L- day ofMarch, 2011. 
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