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NAVAJO REPOSSESSION LAW




STATE LAW

 Self-help repossession allowed.

« Must not “breach the peace.” A.R.S. § 57-
9609(B)(2).

Violation of Navajo Code

7 N.N.C. §§ 621-624.

Requires Contemporaneous Written and
Informed Consent. 7 N.N.C. § 621.

Or Tribal Court Order. 7 N.N.C. § 621.
Only applies to consumer goods.




Purpose of Navajo
Repossession Law

* The purpose of the statute before us was
said to be “to prevent violence and breach
of the peace in the repossession of
personal property of Navajo Indians from
land subject to the jurisdiction of the
Navajo Tribe . ... "

Consent Must Be At Time of
Repossession

* Violation of Navajo Nation Consumer
Protection Act to obtain consent at time of
sale. Russell v. Donaldson, 3 Nav. R. 209
(Window Rock Dist. Ct. 1982).

« Amigo Chevrolet, Inc. v. Lee, No. A-CV-
32-87) (Nav. Sup. Ct. 1987).




Navajo Nation Consumer
Protection Act

« Unfair and deceptive practice to require
consent to repossession at time of
contract. 5 N.N.C. § 1103(D)(20).

Damages

» Actual damages. 7 N.N.C. § 623(A).

« Statutory damages of finance charge plus
ten percent of the cash price. 7 N.N.C. §
623(B).

 Plus $5,000.00 in liquidated damages as
restitution. 7 N.N.C. § 622(B).

« Punitive damages — where willful
fraudulent or unconscionable. 7 N.N.C. §

623(D).
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RATE ——
22.00 g &0 apa 03 Monthly, Beginning g8 /36 /9005
FINANCE THE DOLLAR AMOUNT THE
CREDIT LIFE INSURANCE AND CREDIT DISABILITY INSURANCE ARE
CHARGE  CREDIT WILL COST YOU. TO OBTAIN CREDIT, AND WILL NOT BE PROVIDED UNLESS
s 11,793.75 e YOU SIGN AND AGREE TO PAY THE ADDITIONAL COST.
.2 Type Term Premium  Signature
‘The amount of credit Credit Life I want credit life
Amount provided to you or on m“ff’ I
Financed Your belialf Disability
s 17, 546. 65 Insurance —_— -
The Tyou will C""“”."E. mos. $ Iwmcredltl.l.l'emd
otal of Payments  have paid after you and D mbi/ disability
have made all pay- Joint Credit ‘We want joint
ments as scheduled. Life mpE,/ 3, credit life &
$ 26, 340,60 © |JointCreditLife ______ mos.$ . We want joint credit
The total cost of :rﬁfym s mb,/F prode W
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—_ ~ - -
- s
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———
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.......................................................................................... 3 2,280 90 (2
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.......................................................................................... 306,58 (3
4. Cash Sale Price (sum of items 1, 2 and 3) $_ 19 _n4as_as E-t;
T RS p2g00
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(a) Net Trade-In (item 5) (if negative, insert $0) .. ......................... 3 MHAA
(b) Cash Down Payment (Includes f; *s rebate of §, MR igned to Seller) $_2__ 000 _00
+ Total Down Payment (a+b) . ..oooooiuininnnnen. o B i 18 80 8 18 e i 5 AR A $ 2,000, 00 (6
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ELECTRONIC
REPOSSESSIONS

BEGAY ET AL. V. CREDIT
ACCEPTANCE
CORPORATION,

No. CH-CV-76-12




Credit Acceptance Corporation required
that starter interrupter devices (“SIDs”)
and GPS system installed in all vehicles it
financed.

If consumer defaults, then CAC can
remotely disable vehicle from starting.

—

Reports of Problems

Not in default.

Stranded in remote places.
No cell phone service.

No public transportation.




Does this Violate Navajo
Repossession Law?

« Without removal a secured party may, in
accordance with applicable Navajo law,
render equipment unusable, and may
dispose of collateral on the debtor’s
premises under § 9-504.

CLASS ACTION SETTLEMENT

« Each consumer got $900.00, either in the
form of cash or credit or combination of
both depending on the balance of their
loan.

« Money has been distributed.
» Cy pres to DNA for consumer work.

—




ARBITRATION

CAC’s Arbitration Clause

 Give up Right to Bring Wrongful
Repossession Claim in Navajo Court.

* Or Any Court.
* Precluded Class Actions.




ARBITRATION CLAUSE
This Arbitsation Clause deseribes how 3 Dispute (x5 defined below) may be arbitrated. Arbitration ix a method of resolving disputes in fromt of one or mare newtral per
song, instead of hawing a trial in court in frond of a judge andior jury. In this Arbitration Claese. “We" and “Us” mean Seller and/or Seller's assignee (including, wilkou
Himitation, Credit Acceptance Corparation) ar their employees, assigaees, or any thind party providing any goods or services in conmection with the originatien, servicing
alm nll m of amownts due under the Contract if such third pasty is named 23 3 party . “You™ and “Your” means each Buyer named above.
s any conlroversy of claim between Yoe and Us arising owl of or in asy way related ta this Cand imcluding, bul pot limited to, an-ll delaslt under 1hi:
comraﬂ m wllmlm of amounts due under this Contract, the purchase, sale, delivery, set-up, quality of m Vehicle, advertising lor the Vehicle or ts financing, or am
Ic mtluded in this Contract. “Dispute” shall have the broadesi meaning pessible, and includes contract claims. and claims based on forl. violations o
[aws. statute: lations or amy olber legal or equitable thearies. Notwithstanding Ihe faregoing, “Dispete” does nol include asy Iulullnal action browgh
by You in ;mall [ ‘our s1ate’s equivalent court, uniess such action Is iransterred, removed or »E:m!m itterent court. “Dispute” dees not include am
repossassion of the Vehicle upon Your default and any exercise of the power of sale of the Vehicle under this Contract or any individual action h‘ Yeu to prevent Us rom
using any such remedy, 30 long as such individual action does ot | request for monstary reliel aunr hln
II a Dispute arises, the complaining party mll ive the sther party a written Dispute Notice and a reasonable opportunity, mot less than 30 days, to resolve the Dispute. Am
& Nolice 1o You will be sanl I didress o this Contract (or any updated address You aumguum\! provwide to Us). Any Dizpute Notice to Us must be sen
h; mll ta: Credit Acceptance, Aftn: I'- Lml ZSSWW Twehve Mile Road, Suite 3000, SMII Ml jan 48034-83349 or any updated address We subsequent
Iy previde to You). Any Dispele Kobice e Your Account Number, teleph, Dispute Notice must axplain the nature of the Dispute
and the refief that is demanded. The cwplalnmn nﬂy mugl rexsonably cooperate in nrnulllno !M mlbnnallnn ‘abcet the Dispute that the other party reasonably rsw!su
Either You or We ma} reqaire any Dispute 1o be arbitrated and may da so before ar after a lawsuil has been started over the Dispute or with respect [0 other Dispules o
un-arclllm Browght in !nu Imuﬂ ir \'nu o We elect ln |rn|lr ] Ellswle this lnmrullnl l:lun app A Dispute ;mlr u fully lmluud b nmninu albma

an1 question as bs the umnrnlhllll\i nr all or part of this lrnlrlunn Clause, u:unl that the nliﬂl ind olfln ol Iru Class Mllw Wal\m [ﬂl'i d ow) m; ht Uﬂﬂ
mined oaly by a courl and nat by an arbitrator. AN statules of limitatien which ctherwise would apply 1o an action brought in court will apply in arbitra fon. The arbilrats
Is autharized to award all remedies parmitied by the substantive law that would apply if the action wene pending in cownt, including, without limitation, punitive damage:
{which shall be goversed by the Constitulional standards employed by the courts) and aMomeys’ fees and costs.

Motwithstanding the foregoing, We 0 repussess the Vehicle spon Yous defaull amd ie exercise any power of sale under ihis Cantracl. 1t any provision of this
Arbilratioa Clause atber than the CI aiver is invalid or unestorceable under the Federal Arbitration An or any other applicable law, the invalid or unenlorce
and shal t diminish the gll‘“et ohbligation to arb|
or unenforceable, them, subject fo the right bo appea
auch a ruliny
‘Whoever first elects arhitration may choose to arbirale snder the rules and procedures of either JAMS or the Amesican Arbitration Association; however in the event of a con
rllctmnn these rubes and peocsdures and the provisions of this Arbiration Clause. ind We agres that this Arbitration Clause governs los that specific conflict. You may
nh e and procederes, informiation on lees and costs (including waiver of the fees), and olher materials. and may file a claim by contacting the arganization af Yous
!' he aonmm and websites of the nrnamallnnl are: JAMS. 1920 Main Street, Sulte 300, Irvine, CA 92614, www. ]EMI‘NM and lmurlean Asbetralion Association
335 Madisna Avenue. Floor 10, New York, Hew York 10017-4505, www,adr, . If neither JAMS nor the American Arbitration Association is able or willing 1o serve, and Yoo
and Wa can't atharwise agres on a substitule administrator or arbitrator, then a court with annrnplmu jurisdiction shall snnml an arhitrator. We will consider any good faith
reqeest Yo make 1o Us 1o pay the sdministrator's o arbitrator’s filing, administrative, hearing and/or ather fees if You cannol nbtain 3 waiver of such fees from the adminis
trator and We will not seek or accep! reimbursement of any such fees. We will bear the expense nro-rmunef xperts and winesses, except where applicable |aw and thi:
Contract albow Us to recover aformeys’ lees and/or court cosis in a collection action We bring. You will bear the expense of Your atlormeys. experts and witnesses it We pre
vail in an arbitration. However, in an arbitration You comm ‘We will pay Your fees if You prevail or if We must bear such fees in order for this Assitration Clause to be
endonced. Also, We will bear any fees il applicable Law requires Us fo. The arbitrator may decide that an in-person hearing is unnecessary and that he or she can resolve e
Dispute based on the papers submitied 51 You or Us and'or Il|lﬂn|I| a teleghonic hearing. However, any arbitration heanng that You attend will take place at a location that i
reasonably convenient to You, Notice of the time. dale and localion shall be previded to You and Us under the rules and procederes of the irhllullm organization selecied
The arbitrater's decision is final and binding, except los any right of appeal provided by the Federal Arbitration Act, 9 U.5.C. §§ 1 el Seq. [“FAA"). However, |f the ameun’
af the Dispule exceeds 550,000 or invalves 2 request for injunclive or declaratory relief that could foreseeably inwatve 3 cost ar benafit 1o wither party exceedin 000
any party can appeal the award to  three-arbitrstor panel sdministered by the Administraior, which panel shall recongider any aspect of the initial award requested by the
appealing party, The decision of the panel shall be by majosity vote. Reference in this Arbitration Clause to “the arditrator” shall mean the panel of arbitrators if an appeal
ol Ine arbitralos's decision has been taken. The costs of such am appeal will be borme in accordance with he section of this Asbitration Clause which describes who wil
bear the costs for the initial proceeding belore a single arbitrator.
It is expressly agreed thal this Contract evidences a transaction in isferstate commeree. This Arbitralion Clause is gaverned by the FAA and nt by any state arbitration law
‘Your Right ta Reject: H You don'l wani this Arbitration Clause lo apply, You may reject it nycma;lmﬂ Us at P.0. Bax 5070, Southfield, Michigan 48086-5070 a written rejec
fioe nofice whith describes the Contract and tells Us that You are rejecting this Arbitration Clause. A rejection notice is only ettective il it is signed by all buyers, co-buyers
and cosigners and the envelope that the rejection is sent in has 3 post mark of 30 days or less atter the date of this Contract. If You reject this Arbitration Clause, that wi
ot attect any other provision of this Contract or the states of Your Contract. If Yow doa't reject this Arbitration Clause, it will be effective 2z of the date of this Contract

ASSIGNMENT

Navajo Arbitration Act
Federal Arbitration Act

» A written agreement to submit any existing
or future controversy to arbitration is valid,
enforceable and irrevocable, save upon
such grounds as exist at law or in equity
for the revocation of the contract.

7 N.N.C. 1103 ; 9 USCS § 2;




Navajo Case Law Addressing
Arbitration

Greentree Servicing, LLC v. Duncan, No.
SC — CV46-05 (2008).

Black v. Singleton’s Mobile Home Sales,
Inc., No. SR-CV-383-09-CV.

Arbitration Clauses are
Everywhere

Electronic Repossessions
Title Loans

Car Deals

Rent to Own

11



CFPB

Promulgated Rule Regarding Arbitration
Clauses in Consumer Transactions.

Contracts that have forced arbitration
clauses cannot bar consumers from
bringing class actions.

« Arbitration results must be reported so
CFPB can study impact on individual
cases.

—

Applies to

Loans and credit, payday loans, student loans,
and auto loans.

Bank accounts, prepaid cards, money transfer
services

Credit reporting, credit scores, credit monitoring

Credit repair, debt management, deb settlement,
and debt relief,

Cash checking, cash collection,check guaranty
services

—

12



Applies to

» Debt collection and payment processing
* Mobile wireless providers

Does not cover

Auto dealers
For profit colleges and trade schools

Credit card and bank accounts begun before the rule
goes into effect

Services offered directly by governments or tribes to
members within their jurisdiction

Investment products and services (SEC)
Individuals

Nonfinancial products and services —i.e. nursing
homes

—

13



Congressional Override

» Resolution under Congressional Review
Act.

» Deadline to override appears to be Nov.
13 — with simple majority

Finance Industry

* Filed a lawsuit to overturn CFPB
Arbitration Rule

14



YO-YO SALES

What is it?

« Consumer purchases a vehicle at car
dealership. Signs contract and is told that
he has been financed. About one week
later car dealership calls and tells him that
his financing has not gone through and he
has to return the vehicle or sign a new
contract (generally with higher interest
rate, or more of downpayment).

—

15



What gives dealer’s the ability to
do this?

11 ~OENERALThis Coniract sﬁall"bc goveried by the laws of the State of Afzona’
the neain = Wit ut.any defauir shall not constitute waivet of any Siibseaie l'tISTamj,.MIW §

k of such gender and num ircumsiances require and all references herein to you sha]! inclu e ‘all other persons pnm
sec arily liable hercundc: 'j‘h il be binding upon the heirs, personal represe succesgors and assigng and sh..ll.mum;,q--
|[k This Contract constitutes the entire agreement hrlw 1 ?ﬁn’l T‘:E“I'lll‘r\'d or ﬁmcndul un]l.;\s

v provisions fouid 16, b'] it

b, you agree that if we are unahle to assign the contract (o any. one of the financial institutions ml.h-whqni we
regularly do business pursuant to terms of assignment acceplable to us, we may cancel this Contract: (c) In the event we cancel this Contract;"we shall
wive you notice of the cancellation, Upon receipt of such notice; you shall immediately return the Vehicle-to us in the same condition as when-sold,
reasonable wear and tear excépted; and this Contract shall then-be deemed cancelled. We agree; upon cancellation ‘of this Contract to restore to you
all ideration we received in ion with this Contract; including any trade-in vehicle, (d) In the évedt the Vehicle is not immedistely refurned
to us upon notice of our cancellation of this Contract _mn agree to pay and shall be liable to us for all expenses incurred by us in obtaining possession
of the Vehicle, including attorney’s fees, and ! have the right to repossess Vehicle with free right of entry wherever the Vehicle may be
found. (¢} While the Vehicle is in your possession, 'ms of this Contract, including those relating ta use of the'Wehicle and insurance for the Vehicle,
shall be in full force and all risk of loss or damage to the Vehicle shall be assumed by you, you shall pay all reasonable repair costs related to any
damage sustained by the Vehicle while in your possession or control of and untit the Vehicle is returned to us: -

SELLER’S ASSIGNMENT AND WARRANTY i

For value received, Seller hereby sells, assipns and transfers to Assignee, all rights, title and interest in and to this Contract, the Yehicle and
equipment therein described and all monies doe and to hecome due thereunder, Seller warrants that the signature of the Buyer(s) herein are genuine,
that Seller holds title to the Vehicle, that the cash downpayment shown has actually been received by Seller and no part thereol was loaned to
Buyeris) by or through Seller, that the \llmh is free from any liens and/or encumbrances except the lien of the security interest mal«d‘!rf this
Contract, that the Vehicle has been deli i into the | ion of the B , that Buyer(s) was of legal age and competent o execule IJ\is Contract
on the date her¢of, that the Vehicle Has not m]\-agul and that, if this Iraus:lctmn Is subject, to regulation by any state or tgdgr.ql la\\ or, régulation,
incliding, but not limited to, the Federal Truth'in L rm‘lnﬂ Act, Magnuson-Moss Warranty - Federal Trade anmlaémn ]llle\‘tnlrnl A:I, or Equal
Credit Opportunily Act, the t ction was o d in strict compli with such lawis) and any I
and that hel‘ore nﬂlrmg o sell this Contract to Assignee, any period, wherein Buy } had the right to rescind uuh transactiv
such Buyer(s) had not rescinded the tr
dnpu!n. complaints, ulTuls. counie

“ller umndiliaml!; guarantees to .-hs\gm-t ¢ full umi ammeduu pep'mmt 'mni perf:mance of this Contract wilh mpeﬂ 1o wlm'h any one
ur < of the foregoing warranties or representations is breached or false and hereby ugreés to repurchase this Contract upor the occurrence of
any such breach of warranty or false representation immediately, upon derand by Assignee, for a cash amount equal to the net unpaid balance of
the Contract by direct cash payment from Seller to Assignee -11![] not ‘13 recourse to or adjustment in any dea]er rkerw or nlh('r such accounts.
Seller further hereby agrees to indemnify and hold Assi il
sustained hy Assignee resulting from or arising out of such oblig
may now or in the future have against Seller relating to the tran
is referred to an attorney for interpretation or enforcement, 1
court costs and expenses incurred plus reasonabie atllornceys” fees,

Seller waives all demand and notices of default o ol 1
compound or release by operation of law or otherwisc an;
necessary te preserve any rights in this Contraci or ans
o do.

der this Cnnlrm:t dclerminud lu be due to any claim or r défense Buyeris)
n described. IT the Assiznee’s and/or Seller’s rights and duties hereander
prevailing party shall be entitled to receive and colleet from the losing party all

without notice te the Seller, Assignee may extend the time of payments,or
Buyer(s: or any other obligor. Assignee shali not be bound te take any steps
ccompanying agreements or documents againsi prior parties, which Seller hereby agrees

16



Why do they do it?

No harm, no foul?

« Mileage charges.
« Sale of trade-in.

17



Does the Repossession Violate
Navajo Law?

“The consumer goods...of individuals
possessed under credit agreements shall
not be taken by any person or agent of
any person, except in strict compliance
with this section.”

THE PARKING LOT SALE

18



Dealer walks around Bashas’ parking lot
and convinces someone to complete a
credit application.

A few days later, consumer gets call from
dealer saying that he is delivering vehicle
to him on the rez.

Signs contract in Bashas’ parking lot,
's “trade-in.”

dealer takes consumer’s

PROBLEMS

Too expensive.

Consumer can’t afford it.
Consumer doesn'’t really want it.
“Trade-in” not actually a trade-in.

19



NAVAJO NATION CONSUMER
PROTECTION ACT

5 N.N.C. §§1101-1161.
Enacted in 1999.

Prohibits Unfair and Deceptive Trade
Practices. 5 N.N.C. § 1103(D).

Prohibits Unconscionable Trade Practices.
5 N.N.C. § 1103(E).

RIGHT TO CANCEL
Door-to-Door Sale

NNCPA requires that the dealer give
three-day right to cancel in all door-to-door
sales 5 NNC § 1109(A).

If no right to cancel is given, then
consumer’s right to cancel is extended. 5
N.N.C. § 1109(B).

20



Why is this a door-to-door sale?

» Dealer solicits sale and buyer’s agreement
or offer to purchase is made at place other
than the primary place of business of the
seller. 5 NNC § 1109(C)(3).

What if consumer goes to dealership and
then dealer delivers car to rez and contract
is signed on rez?

Improvident Extension of Credit

» Unconscionable trade practice under
NNCPA. 5 N.N.C. 1103(E)(5).

21
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Overcharge of MVD Fees

Deceptive Practice Under 5 N.N.C.
1103(D).

MOTOR VEIICLE RETALL INSTALLMENT
5 CONTRACT ANIY
L M(m:vhyAug\u___
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Actual Amounts Paid

on Date
Motor ARIZONA VEHICLE REG'STRATION En%ml;nm

Vehicle 008 1447
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Right to Cancel For Used Cars

» Motor Vehicle Consumer Protection Act.
« 7 N.N.C. §§1158-1160.

« Dealer must give ten-day right to cancel.
« Dealer may charge thirty cents per mile.
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Finance Charge Limitations

* 5N.N.C. § 1153-1156.

« Limitation on interest rate. 5 N.N.C. §
1155.

Private remedies. 5 N.N.C. § 1156.
— Complete defense
— Statutory damages

Veronika Fabian
Flagstaff and Chandler, Arizona
(928) 779-2226
Veronika@choiandfabian.com
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