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Logistically Speaking

Phone Surveys
Mall Intercepts
Online Surveys



Telephone Surveys

Pros:
• Easy to have nationwide universe
• Random sample of respondents
• Cheaper alternative

Cons:
• Cannot see the products/packaging
• Harder to create control/as they appear                  

in the marketplace
• Testing reaction more than confusion during 

potential purchasing situation
• Fell out of favor with prevalence of caller ID, 

Do Not Call lists and cell phones



Mall Intercept Surveys

Source: Wikimedia Commons



Mall Intercept Surveys



Mall Intercept Surveys

• Mall was traditional place for 
shopping for variety of goods –
likely to find target consumers

• Direct interaction between the 
respondent and the 
products/marks at issue

• Ability to ask probing follow-up 
questions

• Ability to control what the 
respondent sees



Online Surveys
Early Criticisms

• Reaching the right universe/verify 
participant’s identities?

• Selection bias/professional survey 
takers?

• Open-ended questions/probe?
• Reliability/Validation?
• Columbia Univ. v. Columbia/HCA Healthcare Corp., 

(S.D.N.Y. 1997) (“Internet survey, although evidence of 
some confusion, is entitled to little if any weight both 
because of the extremely small numbers involved and 
because there was no showing that supported the 
trustworthiness of the survey methodology.”)



Online versus Mall Intercept

Mall
• Limited to whoever is at the 

mall those days
• More accurate screening
• Actual shoppers
• Can actually hold 

products/packaging
• More difficult to test for 

online shopping
• Interviewers can 

probe/follow-up
• Accuracy depends on 

interviewer

Online
• Cast a wider net
• Pre-screened
• Professional survey takers?
• Pictures only/online shopping
• No probing/follow-up
• No supervision
• Actual responses
• Logistical advantages 

(cheaper, faster, real-time 
results), but does that eclipse 
the drawbacks?



What Can Surveys Show?

• Genericness 
• Secondary Meaning
• Likelihood of Confusion
• Fame/Strength of a Mark
• Dilution
• Purchasing Intent (what motivates consumers to 

purchase a product)
• Is the Use Perceived as Trademark?  (Fair Use)
• Advertising Materials



Likelihood of Confusion
Post-Sale Confusion?

OraLabs v. Kind Group LLC (D. Colo. 2015)



Secondary Meaning
As of When?

Neutraceutical Co. v. NutriChamps, Inc. (D. Utah 2020)



Fame/Strength
Aided/Unaided Awareness

Alzheimer's Ass’n v. Alzheimer's Fdn. Of America (SDNY 2018)

Unaided Awareness:

“Please list the first two 
health charity 
organizations that come 
to mind…”

Aided Awareness:

“Which of the following health 
charity organizations are you 
aware of:”



Dilution



Purchasing Intent

Thermolife International LLC, v. Gaspari Nutrition Inc. (9th Cir. 2013)



Advertising Materials

Pepaj v. Paris Ultra Club, LLC (D. Ariz. 2021)



Bad Surveys?

Weight/Admissibility Dichotomy



Bad Surveys?

Generally, flaws in a survey design go 
to its weight, not admissibility



Bad Surveys?
Tokidoki, LLC v. Fortune Dynamic, Inc., (C.D. Cal. 2009)



Bad Surveys?
Fortune Dynamic, Inc. v. Victoria's Secret Stores Brand 

Mgmt., Inc., (9th Cir. 2010)



Excluding Surveys in Litigation?
You Make the Call

You Make the Call
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