


























































For more on this topic, see: 
 
Francis X. Shen, Neuroscience, Mental Privacy, and the Law, 36 Harvard Journal of Law 
and Public Policy 653-713 (2013).  
 

Abstract: Will brain science be used by the government to access the most private of spaces—our minds—
against our wills? Such scientific tools would have tremendous privacy implications if the government 
suddenly used brain science to more effectively read minds during police interrogations, criminal trials, and 
even routine traffic stops. Pundits and scholars alike have thus explored the constitutional protections that 
citizens, defendants, and witnesses would require to be safe from such mind searching. Future-oriented 
thinking about where brain science may lead us can make for great entertainment and can also be useful for 
forward-thinking policy development. But only to a point. In this Article, I reconsider these concerns about 
the use of brain science to infer mental functioning. The primary message of this Article is straightforward: 
“Don’t panic!” Current constitutional protections are sufficiently nimble to allow for protection against 
involuntary government machine-aided neuroimaging mind reading. The chief challenge emerging from 
advances in brain science is not the insidious collection of brain data, but how brain data is (mis)used and 
(mis)interpreted in legal and policy settings by the government and private actors alike. The Article 
proceeds in five parts. Part I reviews the use of neuroscientific information in legal settings generally, 
discussing both the recent rise of neurolaw as well as an often overlooked history of brain science and law 
that stretches back decades. Part II evaluates concerns about mental privacy and argues for distinguishing 
between the inferences to be drawn from the data and the methods by which the data is collected. Part III 
assesses current neuroscience techniques for lie detection and mind reading. Part IV then evaluates the 
relevant legal protections available in the criminal justice system. I argue that the weight of scholarly 
opinion is correct: The Fourth Amendment and Fifth Amendment likely both provide protections against 
involuntary use of machine-aided neuroimaging mind reading evidence. Part V explores other possible 
machine-aided neuroimaging mind reading contexts where these protections might not apply in the same 
way. The Article then briefly concludes. 

 
Francis X. Shen, Owen D. Jones, Brain Scans As Evidence: Truths, Proofs, Lies, And 
Lessons, 62 Mercer L. Rev. 861 (2011).  
 

Abstract: This Article proceeds in three parts. Part I explores a particular context of law and neuroscience: 
the use of brain scans as evidence of lying or truth-telling. Part II illustrates the use of those scans by 
discussing the landmark 2010 federal criminal trial United States v. Semrau. That case involved the first 
federal hearing-which one of us (Jones) attended-regarding the admissibility of testimony about brain scans 
proffered as evidence of whether a person was lying or telling the truth. Part III identifies five issues 
relevant to future encounters between courts and brain scanning evidence. Sufficient scientific progress in 
addressing issues of experimental design, ecological and external validity, ensuring subject compliance 
with researcher instructions, false memories, and making individual inferences from group data may one 
day make brain scan evidence admissible in new legal contexts. But, in the illustrative case of lie detection, 
not yet. 

 
Francis X. Shen, Law and Neuroscience Bibliography: Comments On An Emerging Field, 38 

INTERNATIONAL JOURNAL OF LEGAL INFORMATION 352 (2010).  
 

Abstract: Recent years have seen extraordinary growth in the amount of legal scholarship, legal practice, 
and public policy at the intersection of law and neuroscience. In order to help the legal community navigate 
this emerging field of neurolaw, the accompanying Law and Neuroscience Bibliography has been created. 
The published bibliography presented here contains nearly 600 entries, and the updated online version now 
contains over 700 entries. The brief introductory comments to the published piece discuss the creation and 
contents of the bibliography, and provide suggestions for where one should begin their research in the area. 
The comments focus on (1) identification of law and neuroscience scholarship; (2) historical growth pattern 
of the scholarship; (3) nature of interdisciplinary authorship in the field, and patterns of publication outlets; 



and (4) closing thoughts on the future of law and neuroscience scholarship. Appendix A provides a list of 
recommended starting places, including the first Law and Neuroscience casebook (forthcoming from Aspen 
Publishers), for those who wish to further their understanding of the field. 

 
 
Owen D. Jones & Francis X. Shen, Law and Neuroscience In The United States, in 
International Neurolaw (Springer, Tade Spranger, Ed., 2011).  
 

Abstract: Neuroscientific evidence is increasingly reaching United States courtrooms in a number of legal 
contexts. And the emerging field of Law and Neuroscience is being built on a foundation that joins: a) 
rapidly developing technologies and techniques of neuroscience; b) quickly expanding legal scholarship on 
the implications of neuroscience; and c) neuroscientific research designed specifically to explore legally 
relevant topics. Despite the sharply increasing interest in neuroscientific evidence, it remains unclear how 
the legal system – at the courtroom, regulatory, and policy levels – will resolve the many challenges that 
new neuroscience applications raise. This chapter – part of an edited volume surveying neurolaw in 18 
countries – provides an overview of notable neurolaw developments in the United States through 2011. The 
chapter proceeds in six parts. Section 1 introduces the development of law and neuroscience in the U.S. 
Section 2 then considers several of the evidentiary contexts in which neuroscientific evidence has been, and 
likely will be, introduced. Sections 3 and 4 discuss the implications of neuroscience for the criminal and 
civil systems, respectively. Section 5 reviews three special topics: lie detection, memory, and legal decision 
making. Section 6 concludes with brief thoughts about the future of law and neuroscience in the United 
States. 
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